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180 Dundas Street 
Toronto, Ontario 
Tuesday, 

wiry, 207 EIe2 


VOLUME 53 


THE FURTHER PROCEEDINGS IN THIS INQUIRY 
RESUMED PURSUANT TO ADJOURNMENT 


APPEARANCES AS HERETOFORE NOTED 


DR. DUPRE: May we come to order, please? 

This morning the Commission warmly welcomes Dr. 
W.J. McCracken, executive director of the medical services 
division, Workmen's Compensation Board. 


Miss Kahn, would you swear in the witness, please? 
DR. WILLIAM JOHN McCRACKEN, SWORN 
EXAMINATION-IN-CHIEF BY MR. LASKIN 


Oy Drs McGrackén, could you briefiyvy trace for us 
your professional education and qualifications? 

ae eves. 

I am a graduate in medicine, University of Toronto, 
in 1945, and following my graduation and when I finished my term 
in the armed forces - Royal Canadian Armed Medical Corps - I 
elected to do postgraduate work in surgery, and I took my post- 
graduate training in surgery in the...what was known as the Gallie 
Course, named after the late Professor Gallie, and then took my 


tLaining tn Toronto in the various hospitdls’ in’ Toronto. 
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VOLUME 53 


THE FURTHER PROCEEDINGS IN THIS INQUIRY 
RESUMED PURSUANT TO ADJOURNMENT 


APPEARANCES AS HERETOFORE NOTED 


DR. DUPRE: May we come to order, please? 

This morning the Commission warmly welcomes Dr. 
W.J. McCracken, executive director of the medical services 
division, Workmen's Compensation Board. 


Miss Kahn, would you swear in the witness, please? 
DR. WILLIAM JOHN McCRACKEN, SWORN 
EXAMINATION-IN-CHIEF BY MR. LASKIN 


Qwewbee McCracken, courd vou" briefly trace for “us 
your professional education and qualifications? 

Ae Yes. 

hana graduate In medicine, University of Toronto, 
in 1945, and following my graduation and when I finished my term 
in the armed forces - Royal Canadian Armed Medical Corps - I 
elected to do postgraduate work in surgery, and I took my post- 
graduate training in surgery in the...what was known as the Gallie 
Course, named after the late Professor Gallie, and then took my 


PeamilugaiinelOLronto wi tiesvarlous hospitals in ‘Toronto. 
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- 4 - McCracken, in-ch 

A. (cont'd.) Before entering into the Gallie Course, 
I was engaged in a research program with the department of 
pharmacology, University of Toronto, and at that time I developed 
a piece of equipment known as an oximeter, which was used to 
measure the level of oxygen or oxyhemoglobin, in blood, and we 
utilized that in studies of the effects of oxygen depletion 
in people undergoing removal of their lung for various lung 
diseases. 

I obtained my Bachelor of Science degree on the 
basis of my thesis on that subject, and then when I completed my 
postgraduate training in surgery, including orthopedic surgery, 
plastic surgery, general surgery, I wrote and obtained my 
fellowship to the Royal College of Surgeons of Canada degree 
in general surgery, and I also obtained my Master of Surgery 
degree from the University of Toronto, based upon a thesis which 
I had developed at that time, and I subsequently obtained my degree 
as fellow of the American College of Surgeons, from the American 
College of Surgeons in the United States. 

Following completion of my training, I spent one 
year with the Workmen's Compensation Board in the capacity of 
a surgical consultant, although at that time we did a general 
type of work, so I did general medical evaluation of claims at 
that time, as well as the surgical aspects, and also was involved 
in the assessment of permanent impairment or permanent disability 
in cases. 

Q. When was that, Dr. McCracken? 

A. That was following the completionofmy training, 
which would be 1950/51. 

I then left the Board and established myself in 
private or referred practice of surgery in Hamilton, where I 
practiced my specialty for twenty-one years, and in 1974, mid- 


1974, I elected to take employment with the Workmen's Compensation 
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- 5- McCracken, in-ch 
; De Contucd.) meBOaLd,wand Lollowing, coming to the 
Board in January of 1975, I was requested to assume the 
responsibility of the executive director of what was then known 
as the rehabilitation services division. 

This division, the correct name or full name should 
have been, I suppose, the medical services and vocational 
rehabilitation services division, but it was too long a name, so 
they shortened it down. But I had the responsibility of directing 
the vocational rehabilitation aspect of the Board operations at 
that time as well. 

Q. As well as the straight medical services? 

A. As well as the medical services. 

The vocational rehabilitation aspect, I was 
firmly convinced was extremely important to the Board operations, 
and it was built up accordingly and reached the point where it 
was separated away several years ago as a separate division. 

Q. And that's the one now headed by Mr. Darnbrough? 

Ae inat wis COrrecet. 

Q. Did you have any involvement with the Workmen's 
Compensation Board between 1951 and 1974, when you were in practice? 

A. Well, for the initial several years the Board 
would call upon me not infrequently to evaluate the more difficult, 
complex type of cases, and pass my opinion on the cases. 

Most of those were in the field of traumatology, 
of course, and then following that my involvement with the Board 
was the same as any other surgeon in practice - namely the care 
of injured workers that were referred to me, and again, of course, 
that was in the field of traumatology. 

QO. I take it in terms of your present position as 
executive director, the chain of responsibility - at least in the 
area we are particularly concerned with - is through Dr. Dowd, 


who is the medical director, director of the medical branch? 


7540-1171 


ShOy > tog oA 
t eee fg evel Yo: vtaunal an 
20 19 a 5 oft ta veil ladles - 
rviee AO (idade: oc ocd! 


Pe ‘ Lv iNee @ reed = y 
Y ie 

rv 10 miagagitiad beet 

i -" beces tone. io 


> 
° 
‘ 
i 
A cr s 
c 
nN 
| £trec Bl ’ 
- ‘ 5a06 aGt 
» 
: 
~ hel 4 ; 
i ‘ i } J : a 
4 i = wm bo : 
‘ ad Ao ~wccoen .o! 
3 . 
of ‘On at nogu 
mesa 39 
i 2 P a ee) dal 
—_ 
iaria ivaollot nenms Ons , Ses 


T4270 yrs Ee Ouse oid: 

1 of beatetaet ese. [407 82 a txow na 
iosanestt Im ples? ads tah 

rsa. 2 94 SHBF 2 0% 


> a flsan er3 al 
Le 


+ ot = ddiw baryeagen yiaetundoze 4s 
10779420 2G $501t5 1 Abas 3 


. : a 


10 


15 


20 


25 


30 


(6/76) 


fa TG) tae McCracken, in-ch 

Det el oie Sean . Oli. 

OCCU MS CmWhOmCeDOGUS = -OlmVOlL,. anc iM turn Dr. Stewart 
and sbi. Dyer report to Dr... Dowd? 

A. .That ss correct. 

Yes, che, division. ..that's one of the branches: of 
the division is the medical branch. 

Oss Yes. 

JUSt fOr your Own intormation, when, Mr. John 
McDonald was here and one of our witnesses last week, he was 
good enough to provide us with an organization chart of the 
medical services division, so we all have that firmly in front 
Or. US: 

A. Fine. 

Q. Can I just understand what role and responsibility 
you have in relation to the asbestos-related disease claims, and 
in terms, first ofall, of the claims for asbestosis, do you. have 
any direct involvement in the processing of those claims, in 
making any recommendations, in consulting with the medical services 
staff? 

A. Very infrequently. My actual relationship to 
the actual claim file for cases of asbestosis and other diseases 
BeolatLeaico asbestos, iclaim by Claim,,1isS. On occasion Dr... Dyer or 
Dr. Stewart will briefly discuss some medical aspect of a case 
with me and ask me what my thoughts might be on the subject, or 
from time to time will show me an x-ray film and ask me what I 


Bek fel uy c br nOughmocanbinduineam nd that se amonol considered 


to be an expert in the reading of x-ray films relative to 


asbestosis, but I do have a pretty reasonable working knowledge 
Sec lewant. 

Over and above that, on very infrequent occasions 
I would be called upon to review a file and to my recollection 


this has not occurred specifically with an asbestosis case, where 
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- 7- McCracken, in-ch 

A. (cont'd.) the situation was in the appeal 
structure and where they had already sent the file to Dr. Dowd 
for his senior opinion, and following that they still were not 
in a position to resolve the problem to their satisfaction. 

These are the people involved in the appeal themselves, be it the 

appeal board or the appeal adjudicator, and they then have the 

authority to refer such files to my attention. 

< The vast majority of such files that I receive, of 
course, are not related to asbestosis but are related to complex 
trauma. 

Q. Would you be getting those files after the 
appeal board has considered the evidence in a particular case, 
or after the appeals adjudicator has considered the evidence, 

15 but before rendering a decision? 

Spee Leo, Cao lo COLT Ter... 

Q. Can I ask you this, in your capacity as executive 
director, and bearing in mind your last answer, have you or do you 
from time to time give any instructions to your medical consultants, 
DPareicularly Dr. Stewart and Dr. Dyer, as to how they should approach 

oD the disposition of asbestos-related claims, or their 
responsibilities in respect of those claims? 

Ae In that Context, and it’s not unigue to asbestos 
claims, I must assure myself from time to time that indeed the 
medical staff of the Board are dealing with all the claims in 
5 an impartial and in a uniform manner. 

AS yOu Can appreciate, 1t would not be at all 
correct...and indeed it could be a real disservice to the injured 
workers...if one physician was rendering a decision which would 
be at wild variance or significant variance from another physician. 

Similarly, I continue to have interest in how the 


30} medical memos are placed into the file to...and again, this is not 
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- 8 - McCracken, in-ch 

A. (cont'd.) restricted to asbestosis cases...to 
ensure that the content of the memo reflects the area of 
responsibility of my medical staff - namely that they are with 
the Board to hand down their professional scientific opinions 
relative to cause/effect relationships, this sort of thing, and 
they are not. with the Board to adjudicate claims. 

One eHowedo "yous ensure thar Kind) of unirormity 
amongst your medical people, and let's take the asbestos claims 
as an example. How would you ensure that there is some measure 
of uniformity in the disposition of those claims? 

Dye eWeldl,=chesthing i) dois’ from timerto” times) just 
take a sampling of files that are coming through Dr. Dyer and Dr. 
Stewart's offices, and just go through them and take a look at 
them...the same as I do files coming across the desks of section 
medical advisors that are dealing with general trauma cases, 
and surgical consultants and so forth...and the other way that I 
Gomis stnat, asl say, trom time to time that “‘indeed*I°do discuss 
how the physicians are handling the files - not only with the 
physicians, but also with Dr’: Dowd, and Dr. Dowd acts on my 
behalf and he, too, has the responsibility to ensure that there 
is uniformity in decision making with the medical staff. 

Certainly, of course, this is of particular importance 
Pum cCnewarea Orepecrumanent Gasabilitysom permanentvimpairment, and 
the positions that are responsible for doing that.. It's extremely 
important that they hand down uniform decisions. 

Os Dokvourattemptsro do*the same’ thing =—"that”’ is, 
Meme icUlremeovesieasuresOneuntrormrcy — Ine respect ™Oolr=the asbestosis 
claims which we have heard inevitably, if they are going to be 
allowed, go the advisory committeeon occupational chest disease? 

Ave el m notrqurrersure®. follow you with the 
statement that ‘inevitably if they are going to be allowed go 


tO thewchest advisory vcommittee”.” »Ll°am not aware that that’ is 
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- 9 - McCracken, in-ch 
AT(COntsO.) | OnGsOfathercriterlLa for referral. 
I would suggest to you that the cases that are 
5 referred to the chest advisory committee are those cases where, 
as a result of claims services investigation, that it has been 
established that there has been exposure to asbestos, and where 
it appears that there is a claim that must indeed be evaluated 
as to medical diagnosis, as to any degree of impairment that 
exists, and that's the two areas of responsibility that we have - 
Ls namely, to establish a diagnosis and to determine what degree of 
impairment, if any, exists, and of course in conjunction with 
that, quite naturally, to ascertain, the same as responsibility 
elsewhere in the medical branch, that the correct treatment is 
being administered by the most appropriate outside physician 
at the correct moment in time. 


So thatestnvsaissthe methodol, referral to, the 


15 


chest advisory committee. 
Q. My understanding had been...and please correct 
me if I'm wrong...but my understanding had been that in order 
for a claim for asbestosis to be allowed, to be compensated, 
20 that it would have to go to the advisory committee on occupational 
chest disease? 
Poa’ inate S.correct.: 
Opes pedccethat. a. Mveunderstanding, ~then, (is correct. 
Do you, yourself, have any liaison with the advisory 
committee on occupational chest disease? 
= A. Yes. I meet with them on occasion, or members 
of the committee, or visit with them over in their offices on 
Grosvenor Street, and I enter into discussions with Dr. Roerbeck, 
the chairman of the committee, from time to time, to ascertain 
what their activities are, any problem areas that they have, and 
30 Over and above that Dr. Stewart and Dr. Dyer have responsibility 


to report to me through Dr. Dowd of any concerns that they might 
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A. (cont'd.) have relative to the committee, so 
that I can be made aware of those concerns. 

Q. Can you help us, because we've, I think, at 
least as a result of the testimony we've heard to date, I'm 
a little confused as to who the actual members of the advisory 
committee presently are, as opposed to persons who may be 
consultants. 

Can you help us as to the present composition of 
the advisory committee? 

A. Well, the composition of the chest advisory 
committee are made up of those persons who the Board consider 
to be very knowledgeable in the field of respiratory diseases, 
and in particular diseases generated from exposure to silica 
dust and to asbestos dust. 

It varies from time to time as people retire and 
new people are added to the committee, but currently we have 
a mixture of personnel that are on the payroll of the Ministry 
of Labour, physicians; physicians who have been on the payroll 
SiechiesMinistry of ylabounson Ministry of Health, such as Dr. 
Roerbeck, but who are retired, but who continue to function as 
members of the committee; persons who are in the academic world, 
such as Dr. Muir from McMaster University in Hamilton; persons 
who have been on the staff of the university or university 
hospitals, such as Dr. Cameron Gray. 

So we have a mixture of people...and oh, yes, I forgot 
currently we have one member who is on the staff of the 


Ministry of Health, who serves as a member of the chest advisory 


committee. This is the composition of the chest advisory 
committee. They are all persons who have experience in dealing 
with what is essentially a rare disease. If you look at the number 


of cases of asbestosis and you look at the number of cases of 


other types of chest diseases, it is a very rare disease, so that 
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A. (cont'd.) only a very few people ever have 
sufficient exposure to gain expertise. 

LLC mrenors 

Qi Caneiwask sVOUythi Ss 2 eeParct (ob our confusion has 
been where...two of the members you named, Dr. Gray and Dr. Muir, 
are in fact members of the committee? 

A. Yes, they are. 

Q. Or consultants to the committee? 

A. No, they are members of the committee. 

Q. They are members of the committee? 

A. Yes. They are in the same category as any of 
the other members of the committee - Dr. Roerbeck, Dr. Roos, Dr. 
Vingilis, Dr. Mehleand so on, I've forgotten. .: 

Ome Vangutis andeDr. Budlowski? 

A. Budlowski, yes. 

They are all in the same category, that they are 
members of the committee’ and no distinction is made. 

Q. Although we did hear some evidence from Dr. Gray 
which I relate to you, which was. that he and Dr. Muir do not meet, 
do not meet with the advisory committee all of the time that the 
advisory committee meets, and at least Dr. Gray's evidenc was 
that he and Dr. Muir are called in on the more difficult cases, 
and as I recall his evidence... 

Aye ek Canstrveruty=tnat: 

One Ol eCam teaver It yar ites 

A. I do know that at any given time that the 
chest advisory committee meets very regularly, every two weeks, 
and at any given time, because of vacation, illness and so forth, 
it's quite possible and quite likely that one or more members of 
the committee might be absent from a given meeting, including 


Dene Gray@and ’Drs Muir’ 
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- 12 - McCracken, in-ch 

DR DUPRE: To¥xour knowledge’, Dr. McCracken, do 
all of the members of the advisory committee examine patients from 
time to time? 

THE WITNESS: To my knowledge I believe they do, yes. 

DR wrDUPRE: eeLNG Luding spr a Miter -and "Dr "Gray? 

THE WITNESS: I believe so. 

Mie FLASK IN 23.0.) Svou mentioned before that the 
number of members on the advisory committee change from time to 
time? 

CHE ew ETNES os) A eeves:. 

Q. Is what we have now fairly typical of the 
number on that committee or are we below size or above size? 

Axe (NO7= Tewouldisay<that Pts Wairly “typical, looking 
into the past, as to the numbers. But there is no magical 
number relative to the chest advisory committee. If there were 
several physicians who would come along today, that we would 
consider to be valuable additions to the committee, and they were 
prepared to become members of the committee, I'm sure that very 
serious consideration would be given to putting those persons 
on the committee. 

Q. Is there any...that's one of the questions I 
was going to get to...is there any mechanism within your branch, 
Or any Ongoing deliberation at your branch, as to how members of 
the committee might be replaced from time to time, or new members 
appointed? 

I mean, how do you deal with the situation where 
some of your members get to retirement age? 

AUS Well fa gocodvexamole oft thatecurrently is: "Dr. 
Vingilis, who retired from the Ministry of Labour this past year, 
and we were of the opinion that he was a valuable member of the 
committee and we did not want to see him leave the chest advisory 


committee unless it was his intention to move away from Toronto 
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Re Onttic-) ssancdebesunable: to continue, or some other 
reason, so therefore we discussed the matter with Dr. Vingilis, and 
we ascertained that he was quite prepared to continue to serve on 
the committee. 

So....that is an example as to how we deal with a 
continuing member of the committee. 

Q. Who is'we'? When you say 'we' discussed it? 

A. We is Dr. Stewart and Dr. Dowd, will evaluate 
the requirements and will then discuss the matter with me. 

Q. How do you deal with the situation where a member 
of the committee may retire, period, from the committee? 

ABP Wedsl.e that,» of -counrsess, isettheiradecision. 

A good example of that is Dr. Roerbeck, who is currently the 
chairman, and each year Dr. Roerbeck telephones me or I telephone 
him, and I will ask him a question - are you prepared to serve 

as chairman for a further year, because I am quite prepared and 
would like you to continue for a further year, and we reconfirm 
the fact that he is agreeable to continue, and indeed then he 

ji Be 

So that the time is going to come, this year or 
next year - who knows when Dr. Roerbeck will say, no, I want to 
retire, and when that happens, well, then it is our responsibility 
to take a look at the members of the chest advisory committee, 
to take a look at outside persons that we consider to be 
adequately trained and knowledgeable in this specialized field, 
and replace Dr. Roerbeck as chairman and replace the vacancy 
that is created. 

In other words, my approach is that I would not like 
to see the present size of the committee diminished through 
Beit One foi eesingd Lisi “Ore Din tROoerbeck mvere! tO retire; it 
would be my intent to replace them with new members coming on the 


committee - not necessarily to replace them in their positions, 
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iM. WoOnt cd...) Of courses 

Q. Is there a potential candidates list floating 
around anywhere in your branch? 

A. Not really. What we must do is we must 
take a look, and indeed we identify people who are involved in 
occupational health and people who are knowledgeable respirologists 
who have a particular interest in this field, and what we would 
do is we would then go to these people and see what their 
interest might be. 

For instance, right now there is one of the Ministry 
of Labour staff who, in my opinion, has the adequate training 
now in reading of x-rays to be a potential addition to the 
committee. 

Oe MaAOvasethate: 

ASSe That st Dr... whatwss the? radiologists’ name, 
for the Ministry of Labour? 

DPR DYE Ree Chan. 

THEO WOTNEoss®) Drs, Chan. 

I might say that in my opinion, it's extremely 
difficult to ever really have a list of potential candidates, 
because it's such a highly-specialized area of expertise that 
Desa almosty 1impossibles LOkmaintain®’ such’a List. ©The best) you 
can do is to identify those persons that have a particular 
interest and that we are aware have demonstrated a particular 
knowledge in this field, and of course those are the people 
that we are exposed to - the respirologists primarily - who 
carry out evaluation and treatment of patients. 

Q. Who has that responsibility for identifying 
persons who have sufficient interest and experience to become 
members? Who has responsibility within the Board for that? 

A. Essentially the decision rests with myself, 


but before I arrive at a decision what I do and what I would do 
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Ae COMEeG.) Sr anCEWild edo S tO COnsuLtawithsprs 
Stewart and Dr. Dyer and Dr. Dowd, and also consult with members 
5 of the current or the then-current chest advisory committee, 
because bear in mind they are the people who also know of the 
other professionals who have special interest and expertise in 
that field, so that would be a great source of consultation. 
Q. You mentioned that you, yourself, meet with 


the advisory committee on occasion, from time to time, and you 


a8 have discussions with the chairman. 

boaee tes « 

Ose eCansl.ask you, what, is the purpose of your 
meeting with the committee and you having discussions with 
the chairman? 

15 A. Well, the purpose of my discussions and 


the occasional meeting with the committee is, for instance, 
several years ago we met with the full committee and one of the 
main topics that I wanted to discuss with them was any problems 
that they might be encountering in the flow or processing of 
cases through the committee. These sorts of things are what I 
20; like to discuss with them from time to time. 
0. Do you,ever give any instructions, to,the 
committee as to how they are to carry out their responsibilities? 
A pNOtedirectly sto theycommittee.. To,the 
chairman of the committee, Dr. Roerbeck, on several occasions. 
I have in the course of general discussions indicated to him 
- Lit et EaeePUuLpOsSesOLetne commitres, One Of the purposes of the 
committee and one of the main purposes, is to determine the 
clinical impairment in the cases which they are seeing, and to 
ensure that indeed they address themselves to this and restrict 
themselves to this. 


30 In other words, the committee does not have the 
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- 16 - McCracken, in-ch 

Aree \CONG. GC.) reSpPONSIbiL Li cy tO elther adjudicate, 

nor do they have responsibility to take into account the handicap 
5 factors, the socioeconomic aspects. 

Oem rExceapeing tiat, do you tell tne chairman in” any 
more particulars as to how the committee ought to be dealing with 
the question of impairment? Do you give them any guidelines 
as to how they should approach, what percentage ratings to attach? 

A. ING, Ll) d0n-t&, because In my Opinion physicians, 

i especially those persons who have gone into specialized training, 
are fully equipped to carry out evaluation of clinical impairment. 
miat S part Of the training of a physician as far as I am 
concerned, and a physician is indeed equipped to ascertain what 
the clinical impairment will be. 

15 Unfortunately, as you can appreciate, there are 
many physicians that have a mushy definition of impairment, and 
fPieva tend. tO, include in impairment factors that are not truly 
impairment, but are the socioeconomic aspects, and this is where 
much of the confusion arises, of course. 

But, no. Physicians are equipped to evaluate 

20 Clinical impairment, in my Opinion. 

Q. So, for example, if a new member of the 
advisory committee comes on board, with his whatever additional 
knowledge and experience he ought to have in assessing clinical 
impairment, I take it he would get it on the job, as it were? 
ae He is not going to get any special training from you or from 

members of your staff? 

A. No, it's a process - he brings with him his 
Own expertise and his own training - and by a process of 
exposure and osmosis, he will appreciate the role of the members 
of the committee, and of course the chairman of the committee 

30 is there to offer direction, suggestions and to clarify issues. 


Q. Do you ever get into the job of reviewing any 
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= Ly = McCracken, in-ch 

@. (contddy) sohethe jfilesadealtiwith ‘iby the 
advisory committee in the same way that you review files dealt 

Pew ch by eDreeStewart orgDr4 Dyer? 

A. Well, by the time that I see the files, they 
have already been seen by the chest advisory committee, so that 
part of the documentation on file will be a report of the committee. 

On £ seer 

A. That would be the context. 

10 Q. Have you ever had occasion, having looked at 
some files of the committee, to for example, have some concern 
that perhaps their assessment of impairment may show a trend that 
is too low, for example, in your judgement, cause you to go back 
to the committee and discuss that sort of issue with them, and 
perhaps suggest...say to them I am a little concerned that there 

ie seems to be a tendency here in a number of cases to assess 
impairment, perhaps ten percent lower than I think might be 
appropriate - something like that? Has that ever happened? 

A. Well, to my recollection there has only been 
One case since I have been in my present position, that was 

20 brought to my attentionby Dr. Stewart, to my recollection, where 
some concern had been expressed by Dr. Stewart that the percent 
impairment did not appear to be appropriate. 

He had already dealt with the matter, but he brought 
it to my attention in the course of a discussion that we had 


relative to consistency of decision making, and this particular 


a case stuck in his memory and this is how it was brought to my 
attention. 
But other than that, that's the only case that 
Decansrecollect, sand jindeed in my opinion that's theyway it 
should be, because these people on the committee are the experts 
30 in evaluating impairment as wellas making a correct clinical 


diagnosis, and if we were seeing any numbers of cases at all 
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- 18 - McCracken, in-ch 
A. (cnt'd.) where there was a disparity of opinion 
or where there was evidence of inconsistency in diagnosis or 

5 level of impairment evaluations, then I would be really concerned 
because that would indicate to me that the people on the committee 
did not have the capabilities to function on that committee. 

But that has not been the case. 
Q. I suppose my question is, how would you detect 
Evateit tt was OCCUrrINg?  Thates what ©°m not clear’ on. * How; 

a if there was that inconsistency or if their ratings were, you 
know, not in accordance with sound expert judgement, how would 
you detect that? 

A. Well, the obvious method of detection is that 
Dr. Stewart and Dr. Dyer act as a double check on the chest 
15 advisory committee. 
In other words, all decisions of the chest 
advisory committee come across tneir desk and they are ina 
position where, based upon their experience and based upon, say, 
past performance of the committee, should there be any 
Significant departure they would immediately become aware of 
20 Ciisedma would in turn Bring =1t to my attention through Dr. Dowd. 
Q. A while back in your evidence you stressed 

the fact that what you wanted your medical staff to deal with 

was cause and effect relationships, and one of those cause and 

effect relationships has been of some concern to this Commission, 

as ancaecalyweaskt vou 1Or Vvour guidance On it?” LE" is-the=situation 
where a particular worker may have a permanent partial rating 
for asbestosis - something less than a hundred percent - and 
then dies, and the cause of death is something other than 
asbestosis. A claim is made by a survivor for pension benefits 
and presumably the Board is then called upon to determine, 

30 under section thirty-six of the Act, whether indeed that survivor 


is entitled to pension benefits. 
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- 19 - McCracken, in-ch 
Q. (cont'd.) The question then becomes, under 
what circumstances can it be said that asbestosis played any 

5 part in the cause of death, or indeed a sufficient part in the 
cause of death to warrant compensation. 

| Can you help us on that? Do you give any 
instructions or guidance to your medical staff on the question 
suchsasithat? 
A. Well, the only guidance that they receive... 

10 muidmewiengilesay Wthey ";ealameanyDr.aStewart andsDr¢’Dyer..cis 
Similar to the guidance received by all other members of the 
medical staff, and that is that it must be established, be it 
asbestosis, be it lung cancer, be it a fractured femur, it must 
be established that if the person who has a permanent partial 

ee disability dies, that we must satisfy ourselves that the cause 
of death is related to his compensable injury, from a medical 
standpoint, and supply that information to the claims adjudication 
staff so that they can then apply the Act. 

Or, conversely, that we cannot establish a 
relationship between the disease that gave rise to the 

20 individual's death and the compensable disease or injury. 

Q. How close does the relationship have to be, 
and what we've seen is...and it's in Professor Barth's report... 
what we have seen is a number of cases in which survivor benefits 
have been denied, where the cause of death in some instances, 
for example, was bronchial pneumonia, in others it was myocardial 
ee infarction? What I'm striving for and some assistance from you 
is, how close does that relationship have to be? 
A. Well, by and large it must satisfy the cause/ 
effect relationship of being probable from a medical standpoint. 
In other words, by and large a person that has 
30 asbestosis does not predispose that individual, that I'm aware of 


from any studies that I've seen, to coronary artery disease, and 
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Dee (CONG, ee tnererOre if) that indivyiduale were: to 
die from a coronary artery occlusion, I would feel that my medical 
staff would be hard pressed to establish a cause-effect relationship 
between a person dying from a coronary occlusion and asbestosis. 

Now, on the other hand, if the individual were to 
die from cardiac failure and it was demonstrated that he had 
clinical evidence that he was suffering from cor pulmonale as 
a result of fibrosis from his asbestosis, then so far as I am 
concerned that would be a very reasonable cause-effect relationship, 
so we would conclude that that person's heart failure, which led 
to his death, was related to his compensable condition. 

Mes uheniN: Dt. Mustard? 

Die MuUsTARO.. ewoulo US Like to pick Up, 4.f 1 
could, on the myocardial ischemia problem, and we asked the 
same question of Dr. Gray. 

If I recall the way it was posed, is that 
recognizing that chronic chest disease and development of 
hardening of the arteries may be independent processes, that 
when you do develop extensive narrowing of your coronary arteries, 
the oxygen-carrying capacity of the blood that goes through those 
arteries can become important. I think all of us medically have 
experienced situations where people have anemia or other conditions 
in which, if we exercise individuals, an electrocardiogram on 
the myocardium can develop, show ischemic changes in the 
myocardium, which do not occur when you restore their full 
hemoglobin levels for carrying oxygen. 

So the question that was posed to Dr. Gray is, 
it's possible that there might be a small cohort of people 
within the chronic chest disease field who do have some 
extensive narrowing of their coronary arteries - maybe less 
frequent than in other populations - and would they not potentially 


be vulnerable, if they had chronic chest disease, to reduced 
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DR MUSTARD = (cont; dv) Oxygen carrying capacity 
going through diseased coronary arteries, and could that not be 
a factor in causing transient episodes of ischemia - not 
occlusion - and occasionally, we know, that those transient 
episodes of ischemia can cause abnormal rhythms, ventricular 
fibrillation and death. We posed the problem to him as to whether 
that possibility could exist, and I think his answer was ‘yes, 
with extreme chest disease it might occur'. 

I wonder if you would care to comment on that 
possibility? 

THE WITNESS: Well, appreciating that I am not 
a respirologist, but harking back to some of my earlier research 
that I did, we concluded that indeed there had to be a very 
Significant shunt of nonoxygenated blood through a significant 
part of the lung - namely, at least one half of the lung - before 
there was an identifiable lowering of oxyhemoglobin levels. 

SOniiorcelmrOr scat, COL.DG) ai factor in the 
hypothetical case that you cite, it would be my opinion, and I 
would certainly agree with Dr. Gray, that the individual would 
have to have extremely severe pulmonary fibrosis with a 
Significant shunt of nonoxygenated blood. 

DR. MUSTARD:> “Now, Given that point, and obvicusly 
as you come down the scale of the degree of chest disease, you 
reach a point where you are comfortable that there is not going 
to be likely an effect, but then you get into a grey area and 
then you get into a black area. 

When a person who has had as a diagnosis, asbestosis, 
dies with a report of myocardial ischemia, myocardial infarction, 
is there a careful check made as to whether that chest disease 
at the time of death has deteriorated to a point where it could 
DavembeehimancOncrlbucion co the 2nfarction? Can you get that 
PiLom@lcmin wmiOre Used cesOneciiIngmtnac 1S. hard to, get ain, ‘all 


causes of death? 
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THEPWLINESoe: Well, as yourCan dppreciate, that 

varies from case to case, or would vary from case to case, and 
5 Pees precrcatea Upon the individual clinician that "s involved. 

As you are well aware, there are some clinicians 
that write very detailed notes in the hospital records, and it's 
just a pleasure to go through the hospital record because you 
‘can obtain vast amounts of information on such subjects as that, 
whereas there are other clinicians - just as well trained - and 

sh unfortunately their notes leave much to be desired, so that in 
hindsight, when you start evaluating these, it can be pretty 
‘olay team cod Ud Di oa 

DR. eMUSTARD;: So that in effect you could have a 

bit of a problem in determining what the state of the chest 
15 disease was at the time of death, in some of the people who 
have been given a disability for asbestosis? 

THE WITNESS: Well, as it relates to the hospital 
records, but bearing in mind that these people are on the 
surveillance program if they are still employed by the Ministry 
of Labour, and have pulmonary function studies carried out 

20 if they are showing signs of deterioration, and if they have 
a claim with the Board, they are also in the group then that 
are called back for review of their condition. Consequently, 
we usually have a good base of clinical data that we can refer 
to which would indicate the status of their pulmonary function 


within a number of months, possibly up to twelve months, prior 


= to any such episode occurring. 
MeeeUADKIN? sO. scan. . Just GO...,oOne question 
Simcheeaavisory COmmictee, which I forgot to ask you before, 
which is - to whom is it advisory? 
TUR AW LINE oODp te Nee LoS aaVvisory cto the Board. 
30 Q. When you use the term 'board', what do you 


mean by that? 
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A. AWewlll, al Psupposesthatmatheoreticaliyy similar to 
ainveoctlereareaseOLeOperatlLOnere ative tos tChevBodrd, @thateanyvot 

5 these special groups theoretically should be reporting to the 
corporate board of the Board, or to the representative of the 
corporate board. Inthis instance the delegation of authority 
has been placed with me. 

Q. Essentially through Dr. Stewart? 
A Rina teis correct: 

10 Q. Can I ask you just a few questions about the 
guidelines for asbestos-related diseases, and I take it you are 
familiar with those guidelines? 

A. YOsS jie. ali. 
Q. I note that the dates when those guidelines 
came into being seem to coincide with your joining the WCB? 

Is that coincidence or did you have some part to play in the 
promulgation of those guidelines? 

OBR We ll peices, partrallyecoineidental, -iswouldGsay . 
But indeed, one of the things that I addressed myself to when I 
assumed my position was, again, my concerns about assistance 

i in decision making to the claims adjudication staff, and also 
consistency in evaluation, medical evluation. 

It was my opinion that wherever possible that 
guidelines of various types should indeed be developed, because 
this would be of real assistance in the handing down of uniform 


decisions seeNOu sthatbethe guidelinesswould®act asta block ‘to the 


25 allowance of claims, but as the title indicates, that they are 
indeed guidelines, to be of assistance. 

So that, yes, I was extremely interested in the 
development of appropriate guidelines, and since 1975, yes, we 
have developed a rather significant number of guidelines...I 

30 believe about a dozen of them. 


Q. Which, I take it, go beyond the asbestos-related 
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Q. (cont'd.) diseases and go into other areas? 

A. Oh, yes, yes. There are guidelines into lung 
cancer in coke oven workers, and revisions of guidelines in lung 
cancer and arsenic exposure, and guidelines in vibration-induced 
white finger disease in hard rock miners and people working with 
power saws and so forth, these sorts of things. 

DR. DUPRE: Do, 1, take it that nearly all. of the 
Gurdelines that have been formulated relate to, industrial disease, 
with the possible exception of power saws, which you just mentioned? 

THE WITNESS: No, that indeed will also be an 
industrial disease. 

DRE DUPRE Se Ol, wtaal Ss. Chee vibration aspect ? 

JHE WITNESS. Yes. 

DR. DUPRE: So they have all been in the area of 
industrial disease? 

THE WITNESS: That's right, because by and large 
such guidelines are...have a limited application in the field of 
trauma. For instance, you really don't need a guideline to 
ascertain that a person can fracture his leg if he falls off a 
ladder. So under those circumstances it's quite crisp and clear. 

MREe GASKINe SO, [Salt vou who, in practical terms, 
have final responsibility for the promulgation of guidelines in 
the industrial disease field? 

THE eWLINESS<) A. Only soO,far as. to. satisfy myself 
that the medical aspects have been addressed. The way that the 
guidelines are developed, first of all, the area of need is 
Paentitied and... 

Q. Who does that? 

ae Seo Olt eer COL Or Mmyscli 2 Drs Dyer. Dr. 
Stewart, Dr. Dowd, some of the people, the executive director of 
Glaims Secvices division. tromestime, to, time, Dri..at. least Billi Kerr, 


when he was the executive director, has on occasion raised the 
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A. (cont'd.) question, 'should we have a guideline 
to address ourselves to this particular problem’. 

5 Q. What determines need? The volume of caseload 
Cominoein Onea particular claim? 

A. No, not necessarily. The need is identified 
by virtue of the fact that we recognize that these are difficult 
cases or complex cases, or cases where there appears to be some 
difference of opinion existing, and obviously that something 

a should be done to establish some reasonable base to work from. 
So once this is identified, then my involvement is 
to instruct the persons involved in the area - for instance, for 
vibration-induced white finger disease, I instructed our 
industrial disease consultant, Dr. Burton, to research the world 
15 literature and to develop a position paper as to exactly the 
Magnitude of the problem, etc., etc.. Similarly with asbestos, 
what happened there was, following discussion on the matter, 
Dr. Ritchie, who I believe has appeared before the Commission, was 
requested to review the world literature, in view of his ongoing 
interest in the field of silicosis and asbestosis. He was very 
20 knowledgeable with the world literature and we asked him to carry 
Out a review of the world literature, and to carry out a preliminary 
analysis sol 1c. 

So these are the steps that are taken leading up to 

the development of a position paper, and a position paper will 


almost invariably include a first draft as to what the guidelines 


= should look like. 

Now, there are certain standard aspects of guidelines 
which you may be familiar with. One is that part of the guideline 
is that we must define that indeed it does apply to a specific 
section of the Act. 

30 Another common denominator in guidelines is that 


we must have an escape clause so that no one in the adjudication 
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Dee VCO Lacey) is locked-in to the guideline, that 
they have the capacility of looking at the individual case beyond 
the guidelines. 

Then the heart of the guidelines, of course, are 
such things as the intensity of the exposure, or the duration of 
the exposure, the latency between first exposure and the onset or 
identification or diagnosis of the disease, the period where it 
applies, where the risk will diminish if risk ceases - these 

Wimeeeorts Of Lactors, and they will be part of the preliminary 
document that is developed. 

When that document is developed, then the policy 
which I have developed is for the medical staff involved in the 
development of the guidelines, or draft guidelines, are to meet 
with myself and with Dr. Dowd as the director of the medical branch, 

15} and where it's applicable, to meet with any outside consultants 
that we might have gone to to go over the medical aspects of the 
guidelines to ensure that we do not require to do any further 
search, any further evaluation. 

Indeed, in certain guidelines we did have to carry 

of out special studies, and in the case of laryngeal carcinoma we 
prevailed upon Dr. Anthony Miller to carry out further studies on 
our behalf, which were used in the development of the guidelines. 

Once we have satisfied ourselves that we have 
researched the problem sufficiently that we have established a 
cause-effect relationship, that we have established draft 

25 guidelines which appear to meet the needs and requirements, then 
the next step is for me to advise the executive director of the 
claims services division, because bearing in mind that these 
guidelines are used primarily in the claims adjudication process, 
the medical aspects, of course, must be addressed, but also the 
claims adjudication staff must look at the guidelines and use the 


30 ; : , ; : : ; : } 
guidelines for their direction in the adjudication process. 
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A. (cont'd.) So at that time we will set up a 
meeting jointly between the executive director of claims 
services division and myself, and our senior staffs who have 
been involved or who will be involved, and we will then have a 
meeting...or very often it's more than one meeting. In many of 
the guidelines we have gone through up to six or seven revisions 
Peecneewasic Guidelines: during the course Of Our meetings, before 
we are satisfied that we have addressed the problem to our 
satisfaction. 

When we have concluded that and when we are all in 
agreement that the guidelines meet our requirements, then the 
guidelines are presented to the corporate board by the executive 
director of the medical services division and by the executive 
director of the claims services division, as a joint document to 
be used by the two divisions. 

Q. Has there ever been an occasion when the Board 
has changed a recommendation coming from you and your counterpart 
in claims? 

Nee LES. 

Q. Any involving asbestos? 

A. No. 

Mie LAoKNemeeDrs MUSstarue 

DR. MUSTARD: Could I ask you a question, and I 
guess you don't have a copy of Barth's report in front of you, 
but on page five, thirteen he makes a statement about how the 
guidelines for asbestos-related diseases were developed. 

He implies that there was a subcommittee of a 
Management committee struck, and listening to your description, 
I wonder if you could tell me whether what Barth says there is 
really a reflection of what you are saying - that indeed there is 
a management committee, and if there is a management committee I 


would appreciate knowing who is on it and who sets it up, etc. 
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DR MUSTARD==*(Conty da. )e if wt doesnt exist ,* how 
would you interpret what you have said against what Barth has 
said, stated? 

THE WITNESS: Well, there is a management committee, 
and the management committee is made up of the executive directors 
of all of the operating divisions of the Board, plus the actuary, 
plus the auditor, plus the registrar of appeals. 

Pardon me...plus the...not the registrar of appeals, 
plus the legal counsel. 

Dr. Barth, I noticed that when I read his report, 
and that is an error, in my opinion, in his report, because indeed 
this is not a part of the management committee except by virtue of 
the fact that myself and the executive director of the claims 
services division are also members of the management committee. 

But the management committee per se have no input 
into the development of the guidelines, but rather the guidelines 
would refer directly to the corporate board. 

DR. MUSTARD: So that you and the head of the claims 
division would establish your subgroup to develop guidelines, then 
the two of you would present that to the board? 

THEPWITNESS: That's correct. 

DRE DUPRiG: “Could I@just). perhaps ,= Die Mustard, if 
vyou-ecould show the copy of Barth’ to Dr. McCracken againi..I just 
want to make sure I understand the corrections that should be 
made here. 

Pixrstorall ,*-Let’s qustgotto five ;*' twelve’ —) the 
paragraph at the bottom lefthand corner. There the statement is 
made that: 

"A subcommittee of the Board's management committee 

was formed to establish guidelines". 

Now, the point of correction that you would make is that basically 


you and the executive director of the claims division simply decided 
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DR SDUPRE: e(conttaly) “Stogformea grouprto establish 
guidelines? 

THEAWOUNESS: = Sihat is correct. 

DR. DUPRE: Okay. And the management committee as 
a whole was not involved? 

THE (WLINESS : = No: 

DREPOUPRE: #eButtyow andeyourscounterpart from claims 
did, nonetheless, set up a group? 

THE WITNESS: Yes. 

DR. DUPRE: And that group consisted of what 
individuals in terms of their responsibility? 

THE WITNESS: Well, on the claims side, the director 
of the claims adjudication branch and one or more of his 
representatives, senior management people, and the director of 
the claims review branch who would have to review any initial 
adverse decisions and therefore must be privy to development of 
such documents, and his people that he might wish to involve... 
usually one or two people. 

In the medical branch it would be Dr. Stewart and 
Dr. Dyer as it relates to asbestos, Dr. Dowd, the director of 
the medical branch. 

DR. DUPRE: Okay. Now, I've got that basically 
straight. That was really a committee or a working group that 
was set up really by the two executive directors? 

LHpeWliINeSs se toate sw COrrect.. “Aswa matter of fact, 
this is the modus operandi which is used at the Board, where we 
have an issue that must be resolved and it involves more than one 
division, then the way we approach it is that we will identify 
those persons to serve on a special ad hoc committee, to meet and 
to make recommendations. 

DR. DUPRE: Now, going over to five, thirteen, then, 
in the paragraph that begins in the middle of the page, the second 
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Die DUPREe CONG a.) » comrection: to Barthrwould 
be that the guidelines were recommended by this committee which 
s| you have just discussed? 
THE WITNESS: The committee developed jointly between 
the claims services division and the medical services division. 
| DE.  DUPREENEY Cawas Chatacommit tee thata simply | 
reported back to the two executive directors? 
Tit WITNESS: That) vsecorrect. 
10 DR. DUPRE: Not to the WCB management committee? 
THE WITNESS: No. 
DRIV DUPRE) Right: 
AndPthensat..chis, point, Vat as correctemiigather, 
that they were made official by approval of the corporate board? 
THEPWEINESS ee Thatervesconrect. 
DRL GRUPRE we BUuteLe wasiyoulland! youre‘counterpant 
executive director from claims who placed those guidelines or asked 
that those guidelines be placed on the agenda of the corporate 
board? 
VHEM WITNESS: Gtihatwis correct. 
20 DR MUSTARDe Cal. ask 4a.questilon? Do you do that 


through the vice-chairman of administration, Dr. McDonald? 

THE WITNESS: Usually we do it via the secretary 
of the board, but having said that, the vice-chairman of 
administration is advised that we intend to place such an item 
on the agenda. 

A DR. DUPRE: Can I just ask one other guestion about 
five, thirteen, while we are dwelling on that page? Maybe if 
Vourcouldweshowtthat, Dr. Mustardytto Dr. McCracken....this is 
going back to your dialogue with Mr. Laskin about the extent to 
which the activity of the guidelines and your own moves back in to 
the WCB were interconnected. 


30 
Professor Barth states, on five, thirteen: 
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DR. DUPRE: (cont'd.) "The specific recommendations 

that became the guideline emerged from a study 

undertaken by a pathologist at the University of 

Toronto, Dr. A.C. Ritchie, that has been commissioned 

Uy Oe 
Now, do I take it from that that the idea of having guidelines was 
very much in place before you went to the Board as executive director? 

THE WITNESS: No, I don't believe that that was a 
fact. They were not identified as wishing to develop guidelines 
per se, but rather what they wanted to do was to take a very hard 
look at such...especially the condition of bronchogenic carcinoma, 
because in other jurisdictions, and even today it remains so in 
some jurisdictions, the prime guideline for acceptance of 
brocnhogenic carcinoma in persons exposed to asbestos fiber dust 
is that they must haveaclinical diagnosis of asbestosis before 
such a diagnosis will be considered as cause-effect related, and 
the Ontario Board in 1974, and prior to 1974, going back, I 
believe to about 1972, 1973, were becoming more and more concerned 
that this was really not a good and reasonable scientific approach 
to the problem. 

Professor Ritchie was asked to carry out a review 
of the world literature, and also contribute his opinion in view 
of his ongoing interest in this field. 

He did not develop the guidelines, of course. What 
he did was, as instructed, he reviewed the literature and he broke 
down the world literature as to those reports indicating a cause- 
effect relationship, those reports failing to identify a cause- 
effect relationship, and those reports that were primarily 
anecdotal and which he considered were inappropriate to be used. 

In conjunction with that, he made his own individual 
comments on each of the documents that he reviewed, and also made 


general comments such as it would be his feeling that there had been 
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THE WITNESS: (cont'd.) a cause-effect relationship 
established, from his review of the literature, etc. But he did 
not develop the guidelines and the specific recommendations that 
became the guidelines emerged from a study undertaken by a 
pathologist at the University of Toronto. 

That was only part of it. In other words, Professor 
Ritchie indeed supplied a very valuable degree of input to us, but 
that was only part of the input and the remainder of the input was 
the cases that we already had been dealing with, our experience 
which we had gained - namely Dr. Stewart in this particular field 
HpetOsthat point antime - and also the claims input as it. relates 
to how those claims were being handled at that time, and the Act 
was being iterpreted...and we weren't satisfied that we were 
interpreting the Act as we should, from a medical standpoint 
at least. We felt we had to have clearer and more concise 
medical input which would be of assistance to the claims 
adjudication staff, so all these factors were put together. 

DR. DUPRE: Let me see if I understand something 
here. You moved in as executive director of the medical services 
Pevs ONeiiilL Oyo ue) NOW aso Le understana 1t, Dr. Ritchie by” that 
time was already at work because he had already been asked... 

THE WUINE Gos si latbelseCcOLrect. 

DR. DUPRE: ...to establish the connection between 
asbestos and cancer? 

THD eW ENE oom liebe COLCneGt. 

MR. LASKIN: Q. By whom, by the way? 

THE WITNESS: A. The request...my predecessor, 

Dr. Richardson, had been consulted by Dr. Stewart and Dr. Dowd, 
and he had agreed that Dr. Ritchie should be approached and 
should be commissioned to review the literature. 

DRee DUPRE meeNOW se Cal sh etakems tC iLhougn, Liat itl .was 
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DR. DUPRE: (cont'd.) you as executive director 
who, jointly with the executive director of the claims division, 
appointed that working group or committee that you were chatting 
about a moment ago? 

THE WLTNESS: «Yes; that 1s correct. 

DR. DUPRE: To work out some guidelines. 

THE WLINHoos serves. What occurred initaally, as 
I mentioned, was that Dr. Richardson, my predecessor, had agreed 
that indeed we had to take a look at this, and Dr. Ritchie was 
busily engaged in developing part of the data we required. 

Diewotewart tOOke that, data, along with data which 
he had developed, and observations of cases which had been 
previously dealt with by the Board, and developed a position paper 
indicating his opinion, based upon this data, as to how we might 
handle claims in the future - particularly, and we are now 
addressing ourselves specifically, really, to the mesothelioma 
and bronchogenic carcinomas because we did not develop at this 
time any guidelines for asbestosis. That stands on the medical 
aspects of the disease and also on the claims aspect. 

At that time, nee I had directed that Dr. Dowd 
and Dr. Stewart and I'm not sure that Dr. Dyer was directly 
foivolvedsin that at that time or not, that they indeed continue 
to refine the document which they had developed. 

We had a series of meetings, they met with me and 
when I was satisfied that we had a document...and this was by 
evolution at this stage of the game that we developed a first set 
Of guidelines...and then I discussed the matter with Mr. Kerr, who 
was then executive director of the claims services division, and 
Mr. Kerr and his senior staff, who I have mentioned, identified 
Pucit positions, had a joint meeting with us...as a matter of 
fact, a series of meetings...and we agreed that indeed these 


guidelines appeared to address the requirements. 
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DR. DUPRE: One thing that interests me is, when 
you and your counterpart executive director of claims appointed 
the committee...incidentally, should it be called a committee or 
a working group? 

TUReWULNDoore beth inikwethateprobably ot should. be 
called an ad hoc committee or a working group. 

DR. DUPRE: So when you and your counterpart 
established this ad hoc committee, did you at the time you 
established that committee direct it to produce a guideline, 
or did you ask them instead to look at the situation and did 
the idea of maybe going to a guideline emerge as part of their 
own deliberations? 

THE WITNESS: The latter would be the case, namely 
that they were requested to look at the problem and to make 
recommendations, and as an evolutionary process I rather 
rapidly, as I recollect, came to the conclusion that we were 
going to have to develop certain criteria which would be of 
assistance in helping us to deal with these cases, and they 
became known as the guidelines. 

DR. DUPRE: One other question in this regard, if 
I might, Dr. McCracken. You mentioned a few moments ago in your 
dialogue with Mr. Laskin that over time a number of guidelines 
have been developed in the area of different industrial diseases. 

Were there any guidelines with respect to any 
industrial disease already in place at the time this ad hoc 
committee was appointed, or was this kind of your pilot 
project on the way to developing your first guideline? 

THE WITNESS: Well, yes, there were several 
documents. They were not identified as guidelines. They were 
identifed as Board directives, because the corporate board had 


approved of them. The one was in the handling of lung cancers 
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THE WLIUNE Ss: (cont‘d.) related” to Exposure’ to 
arsenic in the old DeLaurel mining operations, and the other one 
were the Board directive as it related to the handling of lung 
and sinus cancers in the sinter workers at Port Colburne and 
Coppercliff. But they were not guidelines per se. 

For instance, the Coppercliff/Port Colburne Board 
directive indicated that favorable consideration would be given to 
cases where the individual had been exposed to sinter operations 
me COPpeLrclirt for a certain number of months, and at Port 
Colburne for a certain number of months. 

DR. DUPRE: They were directives that favorable 
consideration might be given? 

THe WicNeoor “liat Ss Correct. 

DR. DUPRE: Now, does that mean that the early 
guidelines which were not, as I take it, really guidelines, 
they were later developed - that these early guidelines were 
Board directives that were basically eligibility criteria? 

Tiat 1S tO Say, la worker has been in this particular 
mining situation for a certain amount of time, then that worker 
may be considered? 

ToeWe UNE ooo tidt. Lo. COLLecL . 

DR. DUPRE: Okay. 

Now, how does that...how do these early guidelines, 
calling them that just as a useful shorthand term...how does the 
concept of these early guidelines differ from the concept of 
full-fledged guidelines as they start to emerge from 1975 on? 

THE WLINESS: ~Well,; I would think, for instance, 
One of the differences is that the early directives did not 
have any background documentation supplied with them. That was 
one difference. 

The other difference is that they were merely 


directives and they addressed themselves in a very limited degree... 
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THE WITNESS: (cont'd.) for instance, the guidelines 
for lung cancer and sinur cancer in sintering operations were 
limited to number of months exposure. They did not make any 
reference or try to address themselves to other factors such as 
latency periods, etc., etc. 

Now, these guidelines have been reviewed and 
revised, and we have attempted to address ourselves to the factors 
that we feel must be addressed in any of the guidelines - namely 
the inception period, the cessation intervals, the exposure 
intervals, the levels of intensity. 

In some guidelines and some types of exposure, we 
have to leave gaps in the guidelines. It is impossible to define, 
for instance, exposure intensities, except in broad general terms, 
whereas in other situations, one can define the exposure intensity. 
So that I believe in fact it's apparent that what we have been 
able to achieve is better definition of the guidelines or better 
definition of the old directives. 

MR- LASKIN: Dre) Mustard? 

DR. MUSTARD: Perhaps you might like to help me a 
iM cole Dit with a pOINt that. Professor Barth*taiks about in terms 
of the guidelines, and I guess I should find the exact pages. 

If you turn to page five, twenty-two, five, 
twenty-three, he concludes that in considering Ritchie's and 
Miller's reports, that the Board's guidelines for, say, lung 
cancer...I think that twenty-two and twenty-three may not 
Ferer speciticalty to lung cancer, but’ it's also~true for the 
lung cancer section...that the Board's guidelines for continuous 
and repetitive exposure were stricter than what Miller and Ritchie 
felt they should be. That is, that they felt exposure was a 
more acceptable term. 

What I would be interested to know is, inthe process 


of developing the guidelines, who makes the decision to make it 
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DReeMUc AD (CONC. | Stricter? Is that vour 

committee? Is that at the level of you and the claims officer? 

And the reasoning for that? | 
And in answering that, I would like to read you 

what I also gave to Dr. Gray when we were talking to him. It's 

an editorial by Margaret Becklake, in the New England Journal 
of Medicine, in June of this year, in which he states: 

10 THUS in Considering individual patients with a 
disease known to be related to asbestos exposure, 
the wise clinician should avoid regarding any 
particular exposure as too short, too remote, 
too low a level to have accounted for the disease". 

I would appreciate knowing a little about the reasoning of putting 

15 that stringency into the cancer guideline when it doesn't appear 

to be the same in the asbestosis guideline...and at what level, 
Dabtercularly, that comes in in, your process. 

THR WITHNESo: Well, first of all, having noticed 
SiiominieratLth Ss report, Lam ct the opinion looking at DOr. 
Ritchie's documents, and Dr. Miller's, that indeed they did not 

a make such a suggestion, but rather by default they felt that 

they were not in a position to make any specific recommendations 
along these lines. 

Certainly Dr. Ritchie telt quite definitely, it's 
my recollection, that he, having reviewed the literature, was not 

26 in the position to make a definitive recommendation. 

In the development of the guidelines, we took the 
data which Dr. Ritchie had developed, and we took the data which 
we had, and bearing in mind that we were developing guidelines, 
we took a reasonable duration of time for latencies or for 
exposure, where we were able to, and we then scaled that down to 


30} less than what the average would appear to be, so that we were 
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THE WITNESS: (cont'd.) erring on the conservative 
Sade, esos thate more claimsswould) fit the. cri-teraa. than. would 
ordinarily fit it had we used what appeared to be the mean 
duration of time for latency and for exposure. 

That was a safety factor that we felt should be 
put into the guideline since indeed they were being or were to be 
used as guidelines. 

So that I don't know whether I answered your 
BueStLOneeOT not; buts... 

DR. MUSTARD: I guess it would help me if I knew 
at what point in the development of a guideline this input would 
TOMmiN Ontos tinal consolidation. -« Would, it. be-at.vour, Level,..of 
yourself and the executive director of the claims section, and 
the board level, or at the level of your committee? 

THES WLTNESS yt, would be... that input would go ainto 
the guidelines when I would be meeting with Dr. Dowd, the director 
Ons thesmeducal.sbranch,) and. with? Dr. Stewart, and Dr. Dyer. 

DR. MUSTARD: Now, can I ask you, how do you handle 
the dilemma that is posed by some of the, substantial, I guess, 
amount of epidemiological data that shows that exposure to 
asbestos for periods of time - three or six years - is associated 
with increased incidence of lung cancer? When you come to a 
guideline such as this, you obviously recognize that that evidence 
exists, and is the guideline being determined to make it 
administratively simple to administer with your escape clause 
at the bottom, that all cases can be reviewed in terms of those 
that are outside the guideline, to try to see if you can make a 
judgement medically about them? 

THE WITNESS: Yeah. The guidelines are, certainly, 
as the name implies, they are to be used as guidelines. 

Pie VesiiadiOcCas] OfmstO itakeb aya ookwatsactualscases, 


and Dr. Dyer has carried out some analyses for me, as it relates 
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THE WITNESS: (cont'd.) to how close the guidelines 
are to latency and to exposure intervals, and the mean and the 
5 mode, indeed, do agree very well, and if you apply a standard 
deviation, we find that the guidelines fit in excess of sixty 
percent of the cases, and we think that this is most 
acceptable....appreciating the epidemiological observations that 
have been made that indeed there are individual cases where 
exposunesmors lessathan)thesduration\in, the guidelines, apparently 
19 have indeed given rise to disease, and the experience of the Board 
verifies the fact that our guidelines have worked well and the 
Clause in the guidelines allowing us to look at each case 
individually has worked well, because there are approximately 
twenty, I believe, up to twenty-five percent of the cases that 
6 fall outside of the guidelines, below the guidelines, that indeed 
have been accepted. They have been accepted on the basis of the 
fact that it's a medically-reasonable assumption to make that 
the exposure was indeed a significant factor in the development 
of the disease. 

So that the guidelines do appear to be fitting 

20 VeLrveaweLlyeputawithsthissparticular types.of diseasesthere.is a 
wide standard deviation. No question about it. 

DR. MUSTARD: In that question there is a problem 
in epidemiology about making decisions on samples derived from 
people who present themselves to you, which in a sense is what 
is happening with the Board, versus doing a study the total 

2 population exposed. 

Have you had an epidemiologist like Dr. Miller 
comemine and, Logkwatethesimplications of trying to make a decision 
on the population sample that comes to the Board, as opposed to 
the broader survey of the total population exposed, to suggest 

39| the limitations or restrictions that might be involved in terms 


of looking at a more restrictive data base? 
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THE WITNESS: Yes. We didn't have someone come in. 
We had Dr. Allen Chovil, who was with us up until last year, and 
Dr. Chovil was involved in a number of epidemiological studies, 
in conjunction with outside persons in certain instances, and 
indeed he carried out an overall review of the cancer experience 
with the Ontario Board, looking at it from an epidemiological 
aspect, and his paper was published in, I believe it was the 
Canadian Medical Association Journal or the Occupational Health - 
certainly one of them was published in one place or the other - 
and in his investigations he was satisfied that indeed we were 
identifying the majority of cases, and that those cases that we 
were not identifying were cases where when and if they are brought 
to our attention - such as in the search program - that there had 
been either no identifiable exposure or very limited exposure. 

We feel that the unions have been very active and 
very responsible in identifying any cases that might have had 
a disease caused through exposure, and I would like to believe 
that many physicians that are dealing with this condition today 
have become much more aware of the possible cause-effect 
relationship, and will report cases to us, and indeed this 
happens not infrequently. We receive letters from physicians 
on a fairly regular basis, identifying certain cases of industrial 
diseases they have concerns about, which never happened until 
the past five or six years. 

DR. MUSTARD: All the evidence that Dr. Chovil.~+..? 

THE OWNER SS COV. 

DR. MUSTARD: ...developed is in that paper? 

THE WITNESS: Yes. 

DeeeMUS TARD sm Okay. mao Ose lta Ou would leave us... .do 
we have that paper? 

MRe, .GASKIN: INO, but we'll aget it. 

Mise UADK ING. SOc eCOULG Te ust purse torn ia moment 
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Q. (cont'd.) a question Dr. Mustard asked, and I'm 
just wondering whether we are being entirely fair to Dr. Ritchie. 
I am looking at one of Dr. Ritchie's three reports, 
which is indeed an appendix to the brief which was submitted by 
the WCB to this Commission, and I'm looking at appendix three 
which was his supplementary report dated April 15, 1976, and he 
reviews the dataandhis supplementary report, as I understood 
it, was to review some further data, and then at paragraph 
10 PeolLi Vv LOUL. angel lueread 1c to. vou; Dr. McCracken, and. show 
PrUetOmyou at VOU wish... .wiich 1s /on page eight of that report, 
he draws certain conclusions and makes certain suggestions, among 
them being: 
"F. That those with exposure to asbestos who 
develop carcinoma of the lung should usually be 
15 compensated if there is a history of adequate 
exposure to asbestos, or clear histological evidence 
of such exposure; 
(b) fifteen or more years have elapsed since the 
beginning of exposure to asbestos". 
* Now, if I take that suggestion and put with it what I read in 
Professor Barth's report, that Dr. Stewart indeed agreed with 
Dr. Ritchie, that recommendation or suggestion of Dr. Ritchie's 
seems to have been changed when the actual gudeline came into 
effect, and indeed I suppose was more lenient in one sense - 
the guideline was - in terms of the latency period, arguably 
25 harsher in terms of exposure requirements. 
Pe GuessuloucomewjackerlOuD: .eMuStara’s question, 
Wielerdild thateoccur vin the process, and why did it occur? 
Pope VINE Coc een Lei rSt On aha ves ait US <<). 
the guideline is more lenient as it related to the latency. 
As I mentioned before, the reason for that is that 
20 indeed we agreed with Dr. Ritchie that the literature would indicate 


to us that a fifteen year latency period was very reasonable, and 
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Ree (Coneea.) sastaosmactemn~OLeract at,that.time, having 
spoken to Dr. Selikoff, he was of the opinion that the average 
latency was twenty years, possibly twenty-five years. 
GO. HVOUSSpDCKeatOnDr. Selikoff? 
A. Yes. 
So that indeed in the development of the guidelines 


we felt that we should stipulate a duration of ten, rather than. 


fifteen. 
Q. Why? This was the margin that you talked about? 
A. The margin of safety, the margin of safety, so 
far as we were concerned. In other words, if they are to be used 


as guidelines we did not want to get into the situation where 

we would have to put forth an argument from a medical standpoint 
that since the person had only fourteen years of exposure, therefore 
it was, from a medical standpoint, unacceptable, because that 

was not the case. 

This is the way that we have designed all of our 
guidelines is, we will back off from what appears to be the 
acceptable or mean interval of time. 

Q. But on the exposure you plugged in a ten year 
requirement? 

Aeeethate sc ignites sAnd.westelt that, we. should. make 
every attempt that we could to also put a time factor into the 
exposure, and I believe that we added one word to the guidelines - 
which was that I believe there is a 'clear history', I think 
Piitciat Wosnl yeas, cleatehistorve, Olea, history... 

Q. Clear and adequate? 

A. Clear and adequate. And we felt that clear 
allowed us better definition. In other words, we felt that it 
was important that we were able to establish that the person did 
have a very definitive exposure to asbestos fiber dust, and we 


felt that a clear history would be better understood by the claims 
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A. (cont'd.) adjudication people who were going to 
be using the guidelines. 

O.. SO that was essentially your input, I take it? 

ee Cote SeCOULEC tL. 

O72... SO if we come up; .. 

Pee OumSa yen VOUT... | Tiat was the input of the group. 

Ome leech) ts 

DR DUPRE Ol, OL therad hoc committee that you 
ano Ours COUNntLerpartsin ClLaLms... 

TUROWeINKoot sinac LS correct... That. would be 
the input of the group consisting of claims personnel and medical 
services division personnel. 

MRe LASKIN:~O. “Including Dr. Stewart? 

THROWN oo eae lLnCcCluding Dr. Stewart. 

Q. But he wouldn't have agreed with this? 

A. Pardon? 

Ogee Lrerroressor Barth vs accurate, 7 take oi = 
Dr. Stewart wouldn't have necessarily have agreed with the 
ultimate resolution? 

A. To my knowledge, all members on the ad hoc 
committee were in agreement with the guidelines. The way that 
we approached it was, in the design of the guidelines and in the 
wording of the guidelines, we were attempting to be particularly 
careful in the wording of the guidelines, for clarity and for 
intent of purpose, and to my knowledge, Dr. Stewart was in 
agreement with the final draft of the guidelines. I don't think 
there is any minority report there at all. 

Op ec rch bean Cannwea just, Wille we are on this 
Pagewel git, Just, come. upyco conclusion C, which says that: 

"All with any exposure to asbestos, who develop 

mesothelioma, should be compensated". 


Now, of course, when we actually look at the mesothelioma 
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Q. (cont'd.) guideline, what we see is a ten year 
exposure requirement and a fifteen year latency requirement. 

Can you help me as to what happened to Dr. Ritchie's 
suggestion between the time he made it and the ultimate pronouncement 
of the guideline? 

A. Well, nothing happened to his suggestion. Indeed, 
it was taken into consideration. But again, we felt that we had to 
try and be a bit more definitive than to develop a guideline which 
would be so vague as to not serve any purpose not so ever. 

In other words, what we have been attempting to do 
is to develop a document which will be of assistance in the 
adjudication of these complex types of claims. 

If you become so vague as to be totally nonspecific, 
then there is no purpose for the development of a guideline. Each 
case must be individually assessed on its own merit, which was the 
Situation prior to the definitive guidelines, and which was diving 
rise to increasing concern because we are not convinced that we 
were applying the degree of uniformity in looking at these cases 
that we should be, and therefore in order to have a viable 
guideline we felt that we should take and must take the data 
from the acceptable portion of the world literature and arrive 
at an estimate as to what latency and duration should...duration 
of exposure should be. 

Q. I'm wondering, with respect to mesothelioma, 
why it is terribly vague, simply to suggest that you look at a 
person and you make a diagnosis of mesothelioma, you then look 
at a work history. If you discover that he has had any exposure 
to asbestos you compensate. 

Ape luere Seno; question about zt that in applying 
the guidelines we have accepted cases of mesothelioma that have 


had very short intervals of exposure. No questions about that at all 
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Q. We've heard that, and I suppose ultimately my 
question is, and I have a couple of questions in this area, but 
ultimately my question is, why with a disease which...at least 
it's fairly cause specific to asbestos, if we can believe all of 
the epidemiological evidence that we've heard, bearing in mind 
there may be some causes of mesothelioma that aren't asbestos- 
related, but it has a very strong association with asbestos, why 
the stringency in the exposure and latency requirements? 

ewe ye rawouldam tt say that “1t was a “stringency . 
Again, it reflects the experience of the documentation that has 
been developed inthe world scientific literature - namely that it 
is not the rule that mesotheliomas occur with one-month exposure. 

The rule is that mesotheliomas tend to occur with 
latencies as we have defined and with exposures that we have 
defined. These are the rules. They are the preponderance of the 
data which has been developed, and we feel that we are on pretty 
PeasOnabLe SClenti£tie grounds to take that approach, “that “1f it 
is generally reported that a disease takes twenty years to 
develop, and if we say we do not want to make our guidelines too 
stringent and give rise to problems in the adjudication of these 
claims unnecessarily, we will then reduce that latency from twenty 
years to fifteen years. We feel that we are on good scientific 
grounds for doing this because the preponderance of the literature 
indicates that this is when the majority, or the greatest number 
of cases indeed, do develop their disease - not at the extreme 
ends of the scale. 

JeeerOKay = =cOUuLOyOuRgO" CO page twenty-three of 
the brief VOUsiavecm net LOUC OnE OUMe rau tne Degiingig, noter the 
appendices...and I just want to look at the lung cancer guideline 
with you for a moment. 

Are you with me? 


A. Yes. 
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O. ) OKay*. 

WiulLchiacsmcebtalh Dabtes tO lt: 

"(1) That lung cancer and asbestos workers be 
accepted as an industrial disease"...and so on, 


under section one, eighteen. 

Paragraph two: 

"That based on medical studies, lung cancer claims 

be favorably considered when the following 

circumstances apply"...and I take it the words 
"favorably consider' hearken back to the early guidelines, to 
use the Chairman's term? 

A. The early directives, yes. Yes. 

Q. "Two point one: There is a clear and adequate 

history of at least ten years occupational exposure 

to asbestos. 

"Two point two: There is a minimum interval of ten 

years between first exposure to asbestos and the 

appearance of lung cancer, and 

Two point three: The individual assessment". 

Now, do I take it that for one class of claims, one should be 
reading...there should be an ‘and' between two point one and 
two point two? 

In other words, from the point of view of the 
claims adjudicator, if he wants to make some determination of 
compensation without an individual assessment, he will be looking 
for some claim that satisfies two point one and two point two? 

A. That's indicated in the preamble. It says 
"when the following circumstances apply'. That's in the plural. 

eae OI a Vie 

So that if two point one and two point two are 


satisfied, can I fairly say that automatically a claimant is going 


7540-1171 


- 


— 
° a 
_ 


: 44 a 
f ey? at ees tan aa fae tite ; 
y 2H beta. 5 Te sep!) sar +i)* - 
, f saystvn.i G >) Swegute 
ee: 7p | io 49129598 325°0 
tows & 14 
f 7. ; io tees y 
; % sa 
- ‘ 
f % oy @.0ed> r] 
fi a6 ~~ 2 
4 $4 
4 % ' tj 
. ia i 
; cit » ovr’ 
j j bz i; #4 }/ ; 
Ls é gi.2 you oie 
G2 “Ath of ifs. 29545 OY oa 


tl gis 2 ; i+ Yo dedi oho wee Sade 8) edas & a ona 
Tt ht . eguted ‘bna' iw of bionte pag hinagel a 

| : i 7 «toma csihaes 

dh gmat) @aS, G4 “aaa, 2 nl 0 oe 

‘a paler isaeioh ome $hen ad at4ew @44 Py < 


‘+ f pws ‘ +e aay > >i ™ psa a sap 


i fae a 2 i #e bale paras 
et oes at cae 


- 47 - McCracken, in-ch 

Q. (cont'd.) to receive compensation? | 

A. Yes, that's a fair statement. 

5 OO. oO) that in terms or "favorable consideration’, 
it may be an understatement, at least in terms of two point one 
and two point two? 

A. Yes. 

*Q. Then all of the other cases must be dealt with 
under two point three? 

bs A. eyes, that 1S correct. 

On Okay. 

Weesked tree Dyenecnis, 900 Dr. Mustard did, and) I 
don't know whether you can help us on it: In terms of the lung 
cancer claims that don't come within two point one and two point 

15 two, what are we looking at in terms of applications for compensation 
acceptance or rejection? 

A. You mean the ones that fall outside? 

Q. The ones that fall outside the guidelines. 

A. Off the top of my head, I would say with the 
lung cancer that we are looking at about twenty, twenty-five 

20; percent of the cases that do not meet the criteria as it relates 
to latency and duration of exposure, which have been accepted. 
With mesothelioma, the percentage would be about the same, which 
includes the vast majority...in fact, all of the mesotheliomas. 
There is not a single mesothelioma case that I am aware of that 

BE has not been accepted by the Board where it has been demonstrated 
that there has been exposure. 

Q. And in terms of the lung cancers, you are 
suggesting twenty-five percent of the cases that do not meet 
two point one and two point two are being compensated? 

A. About twenty to twenty-five percent, I would 

30; estimate. Yes. 


Q. Are you able to tell me of those, in how many 
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Q. (cont'd.) there was coexisting asbestosis? 

A. I would say that to my knowledge there was not 
a single case of asbestosis in that group, because they were 
the group that had minimal exposure and therefore one would 
automatically expect that indeed they would not be showing any 
plaques, that they would not be showing any radiological evidence 
Gpeasbestosis, andvile believer that that is true. I-don*t ‘think 
that there is a single case in that group where there is a 
concurrent diagnosis of asbestosis, because if there had been 
then almost automatically that would indicate to me that there 
had been a significant exposure to asbestos fiber dust, and 
a significant duration of exposure, and the case would have met 
Biey Creteciay 1n=EwoO, one .or*two, two. 
Q. And would warrant compensation? 

A. And would warrant compensation. 

Q. Are those statistics readily available? 
The ones you have just been giving us your best recollecton on? 

A. I believe that Dr. Dyer is developing some 
BILOLmMacLon LOLS you -on=that,.. 

Ose -Okay. 

Peewee. thewnumbern Of cases -thatefall outsrde of 
the guidelines. 

Q. Okay. Perhaps we can leave it until then. 

A. As I say, applying standard deviation to the 
guidelines, the guidelines fit in about sixty percent of all cases 
for exposure, I believe it is, and around about eighty percent 


for latency. 


OQ. MeAre@eyOUSLaMPitarywith. vl *take “it "you ares: 
schedule three to the Statute? 
RG Yes. 


Q. Has schedule three been added to during the time 


that you have been executive director? 
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A. Not to my knowledge, no. 

Q. You have given us your involvement in the 
establishment of guidelines, and indeed I take it from your 
evidence that you were a motivating for, in many respects, behind 
the promulgation of guidelines, and what I would like to ask you is, 
is there any relationship between that development and the fact 
that schedule three has not been utilized during your tenure? 

In other words, have you elected by way of approach 
to deal with these matters by way of guidelines rather than 
considering the possibility of adding certain of the diseases to 
schedule three of the Act? 

A. Well, certainly this was more of a concern to 
the executive director of claims service division, Mr. Kerr, than 
to myself, as you can appreciate, because he in his area of 
responsibility was more concerned as to whether or not schedule 
three should have additions made. But indeed the matter was 
discussed with me. 

Ties vasucaMmajOuIcy, 10 facc all OL the 1tems* listed 
in schedule three, tend to be those types of diseases where there 
is really very little, if any, argument about the cause-effect 
relationship, because they tend to be extremely specific. 

The types of conditions we are talking about - 
bronchogenic carcinoma, the commonest malignancy in the male 
population today and multicausal in origin,- does not tend to 
be that specific, and therefore we felt that it would be 
extremely difficult to fit such a condition into a schedule three. 

Q. But what about asbestosis and what about 
mesothelioma? Because it seems to me, on the surface, looking 
at it as a layman, that they might be natural candidates to be 
included in a schedule such as schedule three, and indeed you 
certainly find silicosis already, as you know, in schedule three. 


A.werlognic. Well, LE minot aware Of any reason” for 
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AomcOntia. janOleagainctyaaLguments forsordagainst 
the inclusion of asbestosis in schedule three, so I really can't 
help you there. All I know is that it was not in schedule three 
when I assumed my responsibilities, and the question was not 
brought forward as to whether or not it should be included in 
schedule three. 

HesuppOsesOnmelie Otethesreasons Chatait.wasnit 1s 
because asbestosis was being dealt with very well, in our opinion, 
namely that once the medical diagnosis was established and once 
it was also established that a person had exposure to asbestos 
fiber dust, that the adjudication of the claim was very straight 
forward. 

The only problems that have been encountered in 
the adjudication of claims of asbestosis is the situation where 
the medical dianosis remains obscure. 

As a matter of fact, that has created some very 
real concerns of ours, and that's why Dr. Stewart, with my 
concurrence and with my support, indeed did develop our own 
medical guidelines to identify asbestos fiber dust effect cases, 
and to my knowledge no other jurisdiction has developed such 
a guideline up to the present time. It's a very difficult 
area. 

But we were indeed concerned that we did not want 
to overlook those cases which might, which might evolve into a 
case of asbestosis and the diagnosis be made. We wanted to be 
sure that they were tracked, and one way of tracking them was to 
identify them with a diagnosis of asbestos fiber dust effects - 
which did not mean that they had asbestosis, but it meant that 
everybody then had a raised suspicion index so that they would 
watch those cases more carefully. 
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Om COneedm) walstsboOr cOMmpLete this questioning, 
then your counterpart in claims, what concerns or views did he 
express concerning the advisability of utilizing schedule three 
on the one hand, or the advisability of dealing with industrial 
disease by way of guidelines on the other? 

A. Well, as I mentioned, it was generally felt 
in multi-causal conditions that guidelines would serve the purpose 
better than attempting to force them into the schedule three 
groups. That was the one reason. 

The other reason, presumably, was the possible 
policy decision on the part of the corporate board, not to put 
asbestos, for instance, into the schedule three listing. 
DUGMIECAl Ge VerLivaliat ~wOlteateleast IThkam.not.privyetouthat 
information, but it could have been a conscious decision by 
the corporate board that it should not be placed under schedule 
three. 

Q. When you give us that evidence are you 
speculating, or do you have some ... 

A. No, I am merely speculating that some time 
in the past the question might have been raised, and the 
corporate board, for whatever the reason might have been, 
decided that, no, it should not be put in schedule three, that 
it was being handled quite properly the way that it was being 
Beoltewi ny ot ithatetaime. That is strictly speculation. 

DR. MUSTARD: I was going to ask a direct question 
Gnathiat. =. NOticesthateavinyviachloridesisynot ineschedule, three, 
andeit Sea airy specitic) problemsthat, it, carries ,,. and, then 
it was identified in the seventies, as well, it also causes 
cancer, and I notice that you really have no cancer cause-effect 
relationships identified in schedule three. I was wondering 
if, therefore, one can say it as a broader policy that the 


carcinogen area is one that you either have not had time to 
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DRE MUSTARD. (COnNU ds) swaddress in terms of the 

appropriateness of schedule three, or whether it's general policy 

5 just to keep the carcinogens out of schedule three because of 
the complexity of the problem - even though vinyl chloride is 
Specific. 

THE WITNESS: Vinyl chloride is not in schedule 
three, that's true enough. Again, I can only presume that the 
board elected not to put it in schedule three because once again, 

10 any vinyl chloride cases that we have had...and we've had about 
a dozen of them...have been readily dealt with because of the 
clear cut cause-effect relationship to exposure to the vinyl 
chloride. 

Up to the present time, this Board has not had a 
case of angiosarcoma of the liver from vinyl chloride exposure. 

Vg I believe that those cases are limited, in Canada, to the Quebec 
exposure - around about thirteen cases, I believe. 

I'm just trying to recollect schedule three, and 
Iemeceying sco mecoltece what it Savs about radiation. 

MR. LASKIN: Q. There is one cancer that I have 

20 noticed in schedule three... 

THEeWLTNEoOSs =A os. Decause L didn't think it 
was excluding all malignancies, because it was my recollection 
that, for instance, it's under schedule three, I believe, as 
teelrclates "tO cadiation. . « 

DR. DUPRE: Any disease due to exposure to radiation? 

25 THE WITNESS: Yes, that we deal with such things 
as our few cases of leukemia from radiation exposure, skin 
cancer from radiation, from fluoroscopic exposure and from...I 
believe we have had one skin cancer that was related to exposure 
to the use radium on luminous dials during the war, and so on. 
DR. MUSTARD: You also include tar and pitch as 


30 
| Causing cancer. 
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THE WITNESS: Yes. 

MR. LASKIN: Q. Just to complete at least my 
questioning on this particular issue, Dr. McCracken, do you 
recall having had any discussions with your counterpart in claims 
or with your own staff about using guidelines or using schedule 
three? In other words, was that a subject that you recall 
discussing at the time of promulgation of these guidelines? 

Was there a conscious decision made to go by way of guidelines? 

THEAWLINEOS ae Ac LYeS, there 1s no doubt about it, 
that there was a conscious decision made that guidelines would 
be the best vehicle to address ourselves to the lung cancers 
especially, because of the multi-causal factors that we had to 
POOKwa. 

Reference was made at various times during our 
discussions to schedule three, but we came back to the concept 
of guidelines serving us better because it would act as a much 
better tool for the adjudication of the claims. 

Q. And even in respect of mesothelioma? 

A. Even in respect of mesothelioma, because 
even now I believe a sampling of the world literature indicates 
that upwards of fifteen percent of mesothelioma cases, there 
is no definable exposure to asbestos that can be identified. 

Q. Can you tell me this? In terms of the 
guidelines, we have heard evidence that they were originally 
intended for internal use for your adjudicators, and that 
ultimately they became part of the public literature, as it were. 
Is that accurate, and if so, can you tell me when it first was 
that the guidelines became available to the public? 

Ne Well, no I don't think that's really accurate. 
So far as I am aware, once the guidelines were developed and 
approved by the corporate board, anyone having an interest in 


the guidelines were privy to them. 
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Dee (CcOnt.G.) 1 nave recollection of, indeed, 

sending copies of the various guidelines to a number of physicians 
5 and other persons that had interest in them, in 1976 - especially 

those people where the guidelines would have impact. 

No, I wouldn't consider that they were...mind you, 
they were primarily for the use within the Board, and we...but at 
the same time we didn't consider that they were restricted documents, 


to my knowledge. 


ho Q. But if I were a claimant with a potentially 
compensable disease, making a claim before the Board back in 
1976 or 1977, would I know about the guidelines? Could I get 
a COpy OL them? 
A. If you were a claimant, you probably wouldn't 
ae know about the guidelines. But if you asked, I could see no 


reason, in 1976, why you wouldn't have a copy of the guidelines. 
As I say, to my knowledge I never turned anyone 
down who wanted a copy of the guidelines. 
DR MUS TARD= Salis t your comment about the guidelines 
were distributed to physicians, etc., in the development of the 
20 guidelines did you consult with physicians outside, at anytime, 
before you finalized them, and did you consult with industry- 
Specific physicians at any time, about the suitability of the 
guidelines? 
THE WITNESS: No, we didn't, and the reason for 
that is that so far as consulting with the general medical 
a profession, we were of the opinion that there were a very 
limited number of people who had expertise that would be able 
to pass opinions on what we were attempting to do, to be quite 
honest, and those people who were in a position to pass an opinion 
were either partially involved or fully involved in what we were 
39 doing, because we had gone to them in seeking out the background 


data we wanted to develop the original position documents - such 
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THE WITNESS: (cont'd.) as Dr. Gray and people 
in the Ministry of Health and Ministry of Labour who were 
5 involved in the surveillance programs, and so forth and so on. 
So far as going to industrial physicians, no, we 
did not. Certainly when we were developing the guidelines for lung 
cancer in coke oven workers, we made Dr. Charters aware that we 
were in the process of developing guidelines, but we did not seek 
Siteany ritiputercom, iin. 
The reason that we didn't was that we felt that 


10 


if we went in that direction, that indeed we could be 
challenged that the guidelines were in part reflecting input 
from the group that had a vested interest. 
MER Buh oOMLN-weG, aeerOUNSaALTOSYOUGtaAlKecato Dre 
15 Selikoff, at least on one occasion. Did you ever have occasion 
to run any of these guidelines by Dr. Selikoff? 
THE WOINESS:80A.) No,pGbut he certainly obtained 
copies of the guidelines. It's my recollection, indeed, that 
I sent him a copy of either the lung cancer or mesothelioma or 
both, but no, we didn't run them by him any more than we ran 
20 them by the general medical profession or industrial physicians, 
because we...I was quite concerned that I did not want anyone 
to be of the opinion that the guidelines had been contaminated. 
OS Sia wnnoensires@> understands that. 
A. Well, as I mentioned when I was responding 
= LoeDiEe mustard ys thatewe .did notwwanttanyone "to besable ito accuse 
us, rightly or wrongly, that the development of our guidelines 
might have been influenced by someone who might have a vested 
interest...whatever direction that might be. 
Q. And that would include someone in the position 
CreDEee ce lLikoLL? 
30 aa ciecourida? 
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MR. LASKIN: This might be a convenient time, 
Moeechatrman, =O takema break > 
5 DR. DUPRE loank you, «counsel. 
MR. LASKIN: Thanks, Dr. McCracken. 


Ten -OreLLLeeen Minutes? 


THE INQUIRY RECESSED 


10} =THE INQUIRY RESUMED 


DR DUPRESSaMay we inesume? 

Dr. McCracken, I just have on preliminary question. 
I want to go back to our dialogue as to the name of the ad hoc 
committee, which I think you told me was probably the proper 

15 name for the group that was set up by you and your counterpart 
to come up with what became the guidelines. 

The oOnlyereasonitwant .torgosbackatouitnis;ysince 
the Commission has got a report to write, I just want to make 
absolutely sure that they are using the right term. 

It's just that when Mr. Laskin was asking you a 

oe question about the lung cancer guideline that appears on page 
twenty-three of the WCB brief to us, if we go back one page to 
page twenty-two...I guess you don't have a copy of the brief... 
can you show him page twenty-two, Dr. Mustard? 
The opening paragraph on page twenty-two uses 
*6 the term 'subcommittee'..."In 1976, the Board established a 
subcommittee". 

Notwithstanding that, you believe that the interest 
remains best served by describing this group as an ad hoc 
committee? 

THEAWLINESS<«) 8 Yes," thatesurightr, becausesitireally 

30 was not a subcommittee of the management committee or any other 


committee, so I would think the correct description would be 
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THE WITNESS: (cont*d.) , an ad hoc committee. 

DR. DUPRE: Thank you very much, Dr. McCracken. 

Mr. Laskin? 

MRE Uno AUNGs slnank you, Mr. Chalrman. 

MR. LASKIN: Q. Just coming back to the guidelines 
for a moment, let me just make sure I have firmly in place the 
process of adjudication upon which we have had a considerable 
amount of evidence, but as I understand it, if a claim comes 
in in relation to an asbestos-induced cancer, that the file will 
at some stage get to a claims adjudicator who will then refer 
tne matter co Dr. Stewart or Dr- Dyer for a medical opinion? 

TOR OWEENE Gos as, Well. 

GO. p Lsemy Wnoerscanding’ correct? 

A. Ti pad a; yes. 

AC tually, ce, 2 LOW OF the Usudl file is that 
notification will be served that a claim is...has been submitted. 
It might be submitted by the worker or by his next of kin or 
by the union representative or whoever. 

At that point in time, the documentation rests 
with the industrial disease section of the claims adjudication 
branch, and it is a claims document. The file is established 
and a determination is made as to what information is required 
MOAB lLaliestaiiOOlit, aso cidt Iiitaally the £16St part Of 
documentation is generally developed by the claims adjudication 
people, and they obtain the information that they need - namely, 


verification that the person indeed did work for a given company, 


where he worked, and from the knowledge which we hold in our 


records we have become pretty...the people that develop these 
claims have become pretty expert in evaluating whether or not 
a person indeed will be at risk - depending on where he has 


worked and so on and so on. 
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A. (cont, d.j)"" Ir the claim comes from a new company 
that we are not aware of, then at the appropriate moment in time 

5 information is obtained from the Ministry of Labour as to any data’ 
Pidtetieyamigresiave ana sowroLth anu so On, bute initially it is 
a claim document. 

When they have developed all the information that 
they feel they require, then it is referred to either Dr. 
SceWaGbe OF Dr mADvyer, andy atethatepoint an time ,2i1ta theomedical 

10 information which the claims people obtain is inadequate, 

then identification is made as to what further documentation is 

required, what further medical information is required, whether 

or not specific reports are needed from any of the treating 
physicians, what hospital records might be deficient, these 

es sorts of things - information from the Ministry of Labour chest 
surveillance program, and this data is obtained. 

Then two things may happen. One is, it may go 
back to the claims with a request for further documentation, 
or if the documentation appears to be adequate, then the data 
is referred to the chest advisory committee. 

20 Q. Just for a moment looking at the guideline 
for lung cancer, by way of example, and again I'm sure you are 
familiar with it, circumstance number one: "There is a clear 

and adequate history of at least ten years 

occupational exposure to asbestos". 

Now, in terms of that circumstance, is that the obligation of 
=i the claims adjudicator to gather the necessary information to 
determine whether there has been ten years occupational exposure? 

Ane wesi. 
Q. So before the file would have ever got to 
Dr. Stewart or Dr. Dyer, the claims adjudicator would have 
30 tried to gather together the necessary information to make some 


assessment as to whether two point one was satisfied or not? 
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in sebiet as) COmnreCts 
©. And itwo pointetwos) "There. 1s a minimum 
interval of ten years between first exposure to 
asbestos and the appearance of lung cancer". 
Now again, would that be the responsibility of the claims 
adjudicator to gather the information that would be necessary to 


make an assessment as to whether two point two was satisfied? 


A. Usually not, because in that area the time that 
10 the diagnosis is made sometimes is very difficult to come by 
and very often it will be the medical branch, Dr. Stewart and 
Dr Dowde yspardon. meyipr stewart®or Dr 2). 
Ole iDYer. 
A. Dyer...who will have to make the further 
inquiries to establish when the pathological specimen was 
si obtained, when the operation was carried out. 
Now mind you, sometimes that information is 
available and all that Dr. Stewart and Dr. Dyer have to do 
ele yCo take vas ook at. thesdata ©) Bub’ by and? large, they “tend 
to make that determination. 
20 Q. In terms of the diagnosis as to whether or 
NOt “teers evenva lung cancer, “a primary tumor, is that a 
Gesponsibilityor ‘bre Stewart eoreDr. Dyer, or-does a claims 
adjudicator play some role and try to get information on that? 
ye Wel lee -thevelaims adjudication staff obvicusly 
have concerns if the pathological report comes in, and while 
25 they are not physicians, they have become very knowledgeable 
in these things, and if the diagnosis was in, it would indicate 
that it was a secondary deposit of a malignancy to the lung, 
then they would indeed make note of this either in a memo or 
UImOibect discussionswith Dr. Dyer or Dr Stewart. 
BUGe Usually, once ‘again, “it's a= responsibility of 


30 
the medical staff to attempt, by all means available to them, to 
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A. (cont'd) verify the diagnosis. 

OCemerOrchat in@terms of sthes lung cancer guideline; 
two point one is a responsibility of the claims adjudicator, the 
verification of the diagnosis and two point two is essentially 
a responsibility of the medical services people? 

Se pinata smcorrect ; 

Q. Ultimately, an opinion from the medical services 
personnel will go back to the claims adjudicator, I take it? 

AlenYes Sthatisecorrects 

Oca eNowos.and itemay be’my®lawyer's bias®.vbut let 
me put to you what concerns me, and the concern I have is that 
the process...the persons involved in establishing these 
guidelines in the first place...and you have told us who the 
committee is - claims personnel and medical services personnel - 
appear to be the very same persons who ultimately have the input 
into the adjudication of particular cases, whether it be by 
way Of opinion or actual decision. 

Again, it may be my lawyer's bias, I just wondered - 
do you perceive that as being a problem, in that the very people 
sitting on individual cases have been the same people responsible 
for establishing these criteria in the first place? 

A. No, I must confess that I don't see that as 
a problem. I think that what...now, mind you, in the claims area 
there are people that will handle and adjudicate these claims 
that have not been members of the ad hoc committee. 

In medical services division this is not the case, 
because we are limited to Dr. Stewart and Dr. Dyer, and they also 
have the responsibility to supply the medical input into the 
individual cases. 

BiucEnc poledon ittseceithat as an obstacle and I “don't 
Seeuchawiasma tcompromise.: TAs) al matter “of “fact,“1 visualize this 


as being a double check, because if the people responsible for 
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A. (cont'd.) aggreeing with the claims have 
at least been responsible that the guidelines are appropriate, and 
they also have the responsibility to apply the guidelines in 
individual cases, this gives them an excellent opportunity to make 
a determination whether the guidelines are fulfilling their 
requirements and role or not. 

So it's a double-check mechanism that if they were 
not fulfilling their requirements, then these people are in an 
excellent position to come back and say, and tell us that we had 
better take another look at the guidelines on the basis of 
experience, because thereare discrepancies in the guidelines 
which are giving them problems. 

in other words, wheat I'm saying is that...let us 
say that the guidelines were entirely too stringent. There is 
no question in my mind at all that the people responsible for 
having input into the guidelines, having to use those guidelines 
in individual cases would soon recognize that indeed they were 
too stringent and would have complaints about the guidelines - 
because they are the people who must use them. 

Q. If one was an individual claimant seeking, 
for example, compensation for an asbestos-related lung cancer, 
and that claimant had to rest his case on two point three because 
he didn't meet two point one and two point two, do you not 
perceive that that claimant may feel concern that the very persons 
adjudicating on his individual case have already come to an 
a priori assessment that his case was not appropriate, to come 
within what appear to be appropriate guidelines for compensation? 

A. Well, there is no guestion in my mind that 
I'm sure that there have been workers or workers' dependents, 
spouses, that have indeed wondered who are the people that are 
adjudicating their claims and whether or not they might have 


built-in biases, and I don't see that you can ever get away from 
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AevGOnusds)) that really, no matter how much 
reassurrance these people might be given. 

5 All that I can say is that so far as my staff are 
concerned, and I'm sure that I can speak forthe claims staff as 
well, that they are not there to deny claims - they are thereto 
take a very careful evaluation of all claims in a very unbiased 
Mannety cide unde s the Very) reason tor the third part of the 
guideline, so that any Gases tthac.dO,nOt- LLG the basic criteria, 

ih that they are then in a position to deal with them on an 

individual basis as all claims were dealt with prior to the 
development of the guidelines. 

In other words, nothing has changed as it relates 
to part three. Part three still allows them to take an 

a3 individual look at each and every case that does not meet the 
Main criteria in the guidelines, and all I can say is that, yes, 
if it can be demonstrated that my medical staff are biased 
against the workers, and yes, if it can be demonstrated that 
the claims adjudication staff are biased against the workers, 
then indeed I would have some concerns. 

20 BULeLaLs sis not peculiar tosthe matter of 
asbestos-related disease. This is the basic responsibility 
that we at the Board have, and that is that it is absolutely 
imperative that the staff of the Board take a totally impartial 
approach to all claims coming before them. 

OeeLet one mjust, cOl thesrecora, Drea McCracken, 
= make it clear that I am in no way suggesting that either Dr. 
Stewart or Dr. Dyer were in any way actually biased in their 
deliberations either on the guidelines or individual cases, 
and I suppose what I'm really talking about is perceptions, or 
as we lawyers like to call it, reasonable apprehensions. 
30 But you have given me your answer. 


DR. MUSTARD: Can I combine a medical background 
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- 63 - McCracken, in-ch 
BPRoe Mea UARDem(CONtL LO.) Wath no leqalsbackqround, 
but take your concern? 
5 Meno Ne ene COLUG BLOG LVvVe VvounyouLr Lbs ./, 
Dr. Mustard, when these hearings are over. 
DR. MUSTARD: Let me pose a problem. If I were 
a claimant caught in this judgement-decision area, if my claim 
were filed with, let us say, the assistance of Dr. Becklake, 
who would be regarded as a peer in the system and knowledgeable 
10; in this field, as opposed to a claim that came in by my local 
family physician, not regarded as a peer...obviously this has 
not occurred, but let's suppose it did occur...surely the claim 
backed with the supporting documentation of a Dr. Becklake 
would create a different kind of impact within your system than 
One _ Chet comes from aylocal family physician -—,1f_I.am to 
y accept the testimony I've had earlier that there are only a 
limited number of experts in the field. 
And I say this because she states very clearly, 
on this particular subject, "Thus in considering the individual 
patient with a disease known to be related to 
20 asbestos exposure, the wise clinician should 
avoid regarding any particular exposure as too 
short, too remote or at too low a level". 
Can you help me about this sort of problem, that if I were...if 
you have these two kinds of inputs in that the decision could...well, 
I guess you can't even help me. I would just like to have your 
2 feeling as to how this would impact within your system. 

THE WITNESS: Well, I believe my interpretation of 
what Dr. Becklake said was common to almost any medical condition, 
SUCmLD Ot msm tial TeadeCUest1ONg1| SebuL —e1S 1b possible that 
this could have been caused from this type of exposure - then in 


30 2 Very high percentage of cases the answer has to be yes, because 


almost anything is possible in the realm of medical science. 


a 
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- 64 - McCracken, in-ch 

THE WITNESS: (cont‘d.) .What Dre Becklake is saying, 
so far as I am concerned is, that yes, there is a possibility - 
no matter how remote - that there might be some cause-effect 
relationship, and I don't think we are really arguing against 
that in our guidelines, and we are certainly not arguing against 
Eiatminwoulr adqudacation of claimse 

You get into the area of interpretation of benefit 
of doubt, and this matter was discussed before the select committee 
to the ombudsman several years ago, and the Board addressed itself 
to this very question during the deliberations with the select 
committee to the ombudsman, and the Board does have a definition 
as it relates to benefit of doubt. 

invetiect, what the Board) s)podacy.«.and thisp applies 
to all cases before the Board...what the Board's policy says, in 
effect, is that where it is demonstrated that there is a 
probability, then no question as to benefit of doubt applies, 
because if a probability exists then the claim...the cause-effect 
relationship has been established. 

Where there is a possibility and that might be 
a reasonable possibility or a moderate possibility or an 
extremely remote possibility, in any of those gradients, where 
such a possibility exists and where you have conflicting evidence... 
and in this case medical evidence...and on the one hand the 
One part of the medical evidence is coming from a generalist who 
is not considered an expert in the field, and the other evidence 
is coming from a specialist who is considered to be an expert 
in the field - be it epidemiology or pathology or oncology or 
whatever - then where those evidences are considered to be of 
different weights, then that evidence that has the greater weight 
shall prevail. 
' 


SOmi nes OLher words se.tteDrie Beckiakei were) ito say, ‘in 


my Opinion there is no relation', and the family doctor was to 
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THE eWeINeeoem(COnt a.) say, in my Opinion there 
is', Dr. Becklake's opinion - all evidence being equal - would 
be weighted in the favor of the expert. 

Now, in a situation where the evidence is weighted 
equally - namely, you have two experts and the one expert is 
saying yes, I think that this could be so, and the other expert 
is saying no, I do not believe it can be so, where the evidence 
is weighted equally, then the benefit of doubt shall apply to 
the worker. 

BR. DUPRE: = You sara, Dr. McCracken, “that this 
ioea board i, 

THE WITNESS: Policy. 

DR. DUPRE: Policy, that has been deposited before 
the select committee on the ombudsman? 

Die Wi Nooo tiatcers COLrTeCT. 

DR. DUPRE: Was it given to them in written form, 
or was this an outcome of some oral testimony that was given 
to them? 

THE WITNESS: It was flowing from oral testimony, 
and subsequently was given to the select committee in written 
BOrm s 

Die loUlk = Le Sece. 

MR. LASKIN: Q. Would we be able todtain a copy 
GtetiatsoOLtcy? 

THEeWeiNnoote= ase NOY reason that 1° can see. 

MR. LASKIN:** Good. 

DR. DUPRE: That would be very useful indeed, Dr. 
McCracken. 

MRE CACGK IN.» O25) gust want? tCo™make sure I 
understand what this policy is. Case number one, the evidence 
says: 'probably there is a cause-and-effect relationship, the 
ULInelole, Naseno application; compensation fiows.” Correct? 

RitEaWitNHooe: A. ethat ys correct. 
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- 66 - McCracken, in-ch 

Q. Case number two, 'there is a posibility of a 
cause-and-effect relationship, strong, medium or remote', we 
then look at what the evidence is. 

If the evidence on the one side is expert evidence 
and on the other side is evidence from a nonexpert or nonspecialist, 
the specialist/expert evidence prevails? 

Ase aunhat ts COrDect. 

Q. Who makes the determination as to who is a 
specialist and who isn't, or who is an expert and who isn't? 

A. Well, a determination is generally made on 
eEhewbasis OL the andivadual*s training and qualifications. 

For example, in the matter of a surgical opinion, 
the person who is holding their fellowship with the Royal 
College of Surgeons is considered to be a specialist in that 
particular field. A person who holds their fellowship with the 
Royal College of Physicians and who has become known as an expert 
in the treatment of diseases of lungs is considered to be an 
Sxpelt. 

Q. By whom, though? 

A. By his peers. 

QO. But in this particular case, in cases before 
the Board, who makes the determination as to whose evidence is 
to get greater weight? 

A. Well, the determination is made based upon 
the curriculum vitae of the physicians involved. 

OVeDyaWwiOll seh yeUCemoceWwalt, DY Dr. Dver) Dy 
the claims adjudicator? 

A. Oh, I see. I see what you mean, yes. 

It would be by the medical personnel reviewing 
Beatie Lilsc hate nstances i.) would be Dr... Stewart or Dr. Dyer, 
and should that claim get into an appeal situation, then the 


question would have to be addressed in the appeals by the appeal 
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= O75 = McCracken, in-ch 
A (COMtE Cc )emrad uct Cator, Obtaining.,.Or the appeals 
board...obtaining input from the appropriate medical staff and/or 
outside consultants. 
pe esOuCiatestericoly speaking, ih this: case: number 
two that I've given you, again the principle of reasonable doubt 
really doesn't have application in the sense that you weigh 

whose evidence is entitled to greater weight? 

10 Aa eWell etirst ofall, we....the Board no longer 
uses the term 'reasonable doubt'. Originally that term was used, 
but it was felt that the correct terminology should be benefit 
of doubt rather than benefit of reasonable doubt or reasonable 
deubeyeand ati s my, recollection that the current policy talks 
about benefit of doubt, rather than reasonable. 

eo Q. So that in these cancer guidelines and 
asbestos, should I then strike the word 'reasonable' from two 
point three? 

Aves, tilateas COLreCct ="as Gt applies to 
benefit-of-doubt policy. 

20 peels there esome stlbstanti1ve significance to 
the elimination of that word? 

A. Well, during the hearings of the select 
committee to the ombudsman, it is my recollection that considerable 
concern was raised by some members of the committee about the 
use of reasonble, and as a result of the concerns which were 

25 raised, in the development of the new policy the qualifier 

‘reasonable’ was excluded from the new policy. 

Q. Was that meant to operate more or less 
tavorabily to ctheyworker in) individual claims? 

A. It was interpreted that that would operate 
more favorably to the worker. 

One oOrcilatnurer 


30 
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A. There was concern expressed as to how the 
term 'reasonable' might be interpreted. 

Q. So you were looking at any doubt, whether it 
be reasonable or otherwise? 

Ae Thats COLLTect. 

Ov And that principle, I take it...well, let. me 
just stick with my case two for a moment, where we talked about 
the range of possibilities, as I understood it, in which case 
you would get into weighing the evidence between a specialist 
and a nonspecialist. 

In that area, if you have a case where the 
Specialist said yes, there is a possibility of a cause-and-effect 
relationship, but in my judgement possibility is a remote one; 
and the generalist says, yes, there is a possibility, and in my 
judgement it is a very strong possibility that there is a cause- 
and-effect relationship, what happens? Is the claim denied? 

AS im that sort of a hypothetical case, yes. 

In all probability it would be denied, because of the fact that 
weighting would be placed on the opinion of the person identified 
aseavsveclalist In that’ particular field. 

DemsOeties possibility ..-to eCx1St. fOr compensation, 
the possibility of the cause-and-effect relationship in the 
opinion of the expert has to be a, what, a reasonable 
POSsiDLLity 

DENG ereecOni te Eninks sO. nm le con tr tlink So. 

OLueLEeyouUncCansas, tinely tune it as that. 

Alo vOU cel minLo.anotnier Nypotherical 
Situation where you have two experts, reasonably equal in their 
qualifications, and the one expert were to say yes, I believe 
there is a cause-effect relationship and it is a reasonable 
possibility, and the other expert were to say it is an extremely 


remote possbility, then in a situation like that, that's where 
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A. (cont.d.)  thespolicy of.benefit of.doubt 
would apply, and would be considered in those circumstances 
that the evidence was equally weighted and the benefit of 
doubt would apply to the worker - namely, that the opinion of 
the one specialist who said 'I think that it's a reasonable 
Hoss ibility’, Or (f think that there is.a possibility', versus 
the other expert saying that it is a remote possibility, under 
those circumstances, since the evidence would be equally 
weighted, then merely expressing a difference of opinion - both 
of them saying yes, there is a possibility, but different 
gradients - then the benefit of doubt would apply to the worker. 

One tewonder Jat) you could look at page ysix of 
your brief for just a moment. 

Perhaps one of the Commissioners would be kind 
enough to show it to you, and this is a page that deals with 
procedural guidelines for claims adjudicators - asbestosis. 

You will note in the middle of the page the three 
requirements for the consideration of allowance, and one of the 
things which we have observed about those requirements is the 
absence here, as opposed to lung cancer, mesothelioma, etc., 
of any statement of the application of the principle of doubt 
Or reasonable doubt, and can I ask you, is that a deliberate 
omission? 

A. I was not instrumental in the development of 
these administrative guidelines, as you can appreciate, but 
I would say that it was not necessarily a deliberate omission, 
but it was not considered to be required. The reason it would 
not be considered to be required is because either a person has 
asbestosis or they do not have asbestosis, and there is no place 
FOLepenefit of doubt, to be applied. 

It's a scientific, medical, judgemental decision 


which must be made, and benefit of doubt is not part of that 
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ACOs. wera Cation, that LC 'm aware of, 

In other words, either you have the disease or you 
do not have the disease. If you do not have the disease, well 
then you have what we have identified as being asbestos fiber 
dust effect, which may or may not be a precursor of asbestosis 
Tomo verSONn who has ai nastory OL being at «risk. 

OF wevenvaeccepting that it is in fact a medical 
judgement and arguably doctors can disagree on the diagnosis? 

A. I am not aware that doctors who are expert 
in the field have that much disagreement. I think the vast 
majority of cases, that the diagnosis is...when it's arrived 
at...is fairly clear, and the majority of people will be in 
agreement, based upon clinical evidence, pulmonary function 
studies, clinical assessment where they are available or 
applicable - clubbing of fingers or whatever - the radiological 
findings, that the diagnosis can be made or cannot be made. 

It's true, I suppose, that there will be situations 
where there will be a difference of opinion between two 
radiologists, and in that instance, well, then, one must seek 
Serio eopin1onsor a further opinion. 

This is the purpose of, really, the chest 
advisory committee, is that we are getting input from a number 
of people who are expert in the field, and so far as I am 
concerned, when the chest advisory committee makes the decision 
that a person does or does not have asbestosis, I feel that they 
have come to a very reliable decisi0n...bearing in mind that 
the disease in certain people is progressive, and just because 
the chest advisory committee three years ago says Mr. Jones 
does not have asbestosis, and this year they say he does have 
asbestosis, that's no reflection upon the fact that they don't 
know what they are doing, that they are not experts in their 


field. What that represents is that the clinical findings, 
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Pee (CON tCUS) indicators, situation has changed 
during that intervening period of time, so these people are now 
in a position where they must reverse their original diagnosis, 
and that's quite in keeping with the proper clinical approach. 

DR. MUSTARD: During testimony we've had before 
this Commission from a wide variety of experts, and during the 
discussions with Dr. Ritchie and Dr. Gray and Dr. Stewart, we 
talked about the problem that 'when does the fibrosis really 
begin in the lungs and when can you detect it by the measurement 
techniques you have', and we discussed a little bit about 
some of the newer imaging techniques which are a lot more 
sensitive and pick up changes in the lung perhaps more readily 
than you can with current x-ray techniques, and also maybe even 
sensitivity in pulmonary function assessments may change. 

As a result of that discussion, I was certainly 
left with the impression that the diagnosis of asbestosis is 
really, at the present moment, primarily determined by the 
technical Capability to determine the fibrosis, and if that 
technical capability improved, the diagnosis could indeed occur 
at an earlier time. 

In other words, the fibrosis may be present, but 
the diagnosis, clinically, is dependent upon the technology that 
is available to be applied to it. 

Now with that, I find a problem about the doubt 
question that has been raised, because what happens if a group 
in another area, applying more advanced technology, come in with 
a diagnosis that somebody does indeed have asbestosis because 
you've got the pulmonary fibrosis present. 

How do you judge against the dilemma that you 
would have, that your panel of experts using your conventional 


criteria say the individual does not have asbestosis yet, and 
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- 72 - McCracken, in-ch 
: Dee eMUSTARD: (COnt dd.) (another group coming in 
with a little more advanced technology saying you can already 
show signs which we believe are asbestosis, and we believe this 
individual has got it? 

You now have a question of doubt by two experts, 
but you have a technology application in which one is a little 
more sophisticated than the other. 

THE WITNESS: Well, to answer the last part first, 
in that situation I would have some great concern about the 
people on the chest advisory committee, because I would 
immediately feel that they were getting out of touch with 
scientific advances. 


In other words, I would hope that that situation 


would never prevail - that if there is a technical breakthrough 


that these people will be in the forefront in identifying and 
utilizing a technical breakthrough, rather than remaining 
status quo and letting scientific development go past them. 

I would hope and expect that indeed this is what 
would happen, and it's not limited to asbestosis, as you are 
very well aware. 

LO uistance, sil wie scarly diagnosis OL broncho- 
genic carcinoma we now know that in certain instances, by 
PollOwiigecellulatecyLOLogy, that. a high suspicion index can 
be reached, and with selective investigation of the bronchi that 
very early cases of lung cancer have been identified where the 
VeSsTOnumUcmigesi cue wheremovOtner Mmeathodse—) x—raysy Clinical. 
examination, whatever - the diagnosis would be 'this person has 
nothing wrong with him, he does not have a bronchogenic carcinoma' 
but due to the technology, indeed it is demonstrated that he 
does have an early bronchogenic carcinoma, and I believe that 
aubecnessclentilic community in all of the, positions, accept 


the advances in technology, so what I'm saying is that if indeed 
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THE WITNESS: (cont'd.) with the newer scanning 


mechanisms that a method of evaluating potential cases of 


asbestosis were developed, and as they are developed, the chest 
advisory committee will indeed take every advantage of that - just 
the same way as theyhave increased the degree of sophistication 
fiecielospuLmMOnary function tests that they carry out on our 
behalf. 

10 MRA eASh oem. wean  Leguste place an front of you 


what I assume is the benefit-of-doubt principle which you were 
referring to earlier, which comes from the Board Policies and 
Administrative Directives Manual, under section seventy-nine, 
headed Directive One - Benefit of Doubt, and ask if you can 
identify this as such? 
15 THE WLTNESS: A.w Yes; that is the current policy’. 
QO. And the last, paragraph refers to the fact that 
the principle has no application to an issue that can be 
decided upon the balance of probabilities? 
Ave hat. Ss, CODnbecc. 
Q. And I take it asbestosis, yes or no, is one 
ig of those issues? 
A Pinus as my *interpretation. 
Q. And percentage impairment, if one has 
asbestosis? 
A. Well, percentage impairment is a judgemental 
Peoecisi0n, and what occtirs 1s that the chest advisory committee, 
asparte ot their responsibilities, hands down a clinical 
decision as to the percentage of impairment, and if this is 
accepted on review by Dr. Stewart or Dr. Dyer, then it is passed 
to the claims adjudication staff who have a responsibility to 
equate that into an appropriate pension or monetary award. 


30 NOW; Lo 91 sanvabppedl "situation, or if the clinical 
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RoeCCOn te cm CONG) LLONne OL tones patient) changes, 
and it would appear that the percentage is inappropriate or that 
the worker or the worker's representative feels that it's 
modpeLopriate;  thenein theasituation of an appeal, benefit of 
doubt once again will apply if the evidence submitted is weighted 
equally. 

In other words, if as the result of an appeal 
SicllakvOon fom instance, Or as a result of the individual 
PontocCmiomcie.SOard and Saying that in) his Opinion that. his 
condition has deteriorated, that he would like a review of his 
permanent disability, then if there is a contest that develops 
and if the evidence is equally weighted, then the benefit of 
doubt shall apply to the worker. 

Usually what happens in these cases is, it's not 
a contest that develops but rather that we are served notice that 
the person's condition has deteriorated, or on automatic review 
the chest advisory committee come to a conclusion that the condition 
has deteriorated and make the appropriate recommendations for 
increasing the level of pension, and indeed this is something 
that Dr. Barth found, that he wondered why the chest advisory 
committee tended to start out at a low level of permanent 
impairment and work to a higher level, and the reason for that, 
in my opinion, is quite obvious - namely, that it represents that 
there is progression of the disease in those cases, and that the 
chest advisory committee is acting in a most responsible manner. 

Q. Just finally on the guidelines, going one step 
further, I take it it's a matter of record that the guidelines 
in respect to the asbestos-related diseases have not been altered 
Since their promulgation? 

Aa hates correct. The latest quideline, which 
has to do with laryngeal carcinoma, we are in the process of taking 


Bevery mcareriie look wat it, right atethe present time, but it's 
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- 75 - McCracken, in-ch 
Awe Contd.) Hnot being looked at as it relates: to 
asbestos, but rather as it relates to exposure from nickel aerosols. 
But we revise them as required, and up to the present 

EImeswestavesnadeno indication, thar would suggest to us that*we need 

to make major revisions in the current guidelines. 

Q. Is there some mechanism within your department 
for reconsidering these guidelines, from time to time, relooking 

at them? 

10 Bates ye CNeCLe gis. 

Dees CelyOurcelLI. US Whatslt 1S ¢ 

Aw welLl, LCicemecnanisn is that...and it*s not just 
limited to the medical services division...but the mechanism is 
the constant review which goes on with Dr. Stewart, Dr. Dyer and 
their counterparts in the claims services division. 

15 In other guidelines that we have revised, based upon 
new scientific evidence that has become available - for instance, 
in the case of lung cancer in uranium miners - based upon 
observations made by the staff that the guidelines appear to have 
deficiencies which they are concerned about - once these have 
been identified, then the method of addressing ourselves to this 

"0 is that the deficiencies are discussed by the medical services 
division people and by the claims services division people, jointly, 
and their concerns are brought to the attention of the two 
executive directors. 

Invariably when this happens, once we have had a 

25 chance to evaluate their concerns, then instructions are issued 
that a position paper be developed, and recommendations be made 
as to how the guidelines should be altered. 

Q. The working committee that was put together to 
consider the asbestos guidelines, at the beginning, has it ever 
been put back together again to take another look at these 


30 guidelines in light of the passage of time and the new evidence? 
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A. No, not specifically for the guidelines for lung 
cancer, mesothelioma or gastrointestinal cancer, but the committee, 
an ad hoc committee, was put together to re-evaluate the laryngeal 
carcinoma guidelines. 

MR. LASKIN: Yes, Mr. Chairman? 

DR. DUPRE: Well, just in terms of the whole 
question of guidelines being kept under review, could I...I am 
struck by something that Professor Barth points out on page 
five, twenty-four, that I wanted to ask you about, and maybe 
Drees Mustardacan shareswithi vou his copy or Barth”. 

This is where the guidelines for laryngeal cancer 
are concerned, and on page five, twenty-four, just above the 
heading British Columbia and Quebec, the final sentence reads: 

"Though the guidelines are used, they are regarded 

as provisional even now". 
tsp that statement correct? 

THE WITNESS: Yes, (2b LSe 

DR. DUPRE: Does that imply when you have provisional 
guidelines that you really are in a situation where you have a 
guideline that is still in the review process, so that indeed 
you can speak of a process as very much of a continuing one? 

THE WLINESS: Yess Wes;ethat is correct. 

In this situation, when we made the recommendation 
to the corporate board...and when I say 'we', again it was the 
executive director, medical services division, and the executive 
director of claims services division on behalf of our staffs 
that helped in the development of the guidelines...in the case 
of a laryngeal carcinoma guideline, we had to inform the board 
that the scientific data available in the world literature was 
extremely scanty, and we also had to inform the board that based 
upon Dr. Miller's case/control study, which was completed for year 


one only, that we had come to the conclusion that there could be 
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THE WITNESS: (cont'd.) a cause/effect relationship 
between exposure to asbestos fiber dust and exposure to nickel 
aerosols in the development of laryngeal carcinoma, but we also 
served notice, and indeed indicated in our submission to the 
board, that the board must consider these to be provisional 
guidelines and that we would be reviewing the guidelines as soon 
as more scientific evidence became available, and indeed, Dr. 
Miller concluded his two and a half year case/control study at 
the end of last year, and we have been in the process of 
re-evaluating these guidelines subsequent to that, and we were 
also awaiting the outcome of the McMaster University study that 
was commissioned by the joint occupational health and safety 
committee at Inco and the United Steel Workers Union, whereby a 
study was carried out to determine whether or not there were 
increased incidents of cancers in the Inco work force, and what 
types of cancers, so that we were awaiting the outcome of that 
study. 

We now have that and we now know what the result 
Crecnat, SGudayY 2s). 

DR. DUPRE: And you do have a finalized version 
of Miller's report, now? 

THE WITNESS: Yes, we do. 

MR. LASKIN: Q. While you have Professor Barth in 
BeOnc OL vou, L=wonder 11) youTcould™j ust finally~go-to “page nine 
Porn. nine, and@i”-don'’t know whether, Dr. McCracken, you had an 
Opportunity to read Professor Barth's study before. We have 
been throwing particular questions at you, but... . 

THE WITNESS: A. I read it when we first received 
it, yes, and have looked at it periodically since. 

Q. He is there talking about the guideline-setting 
process, and you will notice the first full sentence on page nine 


point nine, where he makes the observation: 
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- 78 - McCracken, in-ch 
Q. (cont'd.) "However, what does appear highly 
questionable are the procedures used to develop them. 
The most surprising of these, at least to me, has been 
the very narrow circle of persons involved with 
preparing them. No comments are solicited from 
the pertinent interest groups". 

@aniliaskeyou,mdo youethink there is a case’ to be made for opening 

up the process, and have you given any consideration to doing so? 

10 Al SWell,siTethink that there is no question .that 
if you wish to make a case that indeed you can. The approach 
that we have used in the guidelines has been to avail ourselves 
of those persons that we consider to be able to contribute 
information which we require, and/or who are also knowledgeable 
and expert in the field. 

Mi Our difficulty has been in identifying a person who 
is beyond a specialist, but also is knowledgable in all the various 
aspects which are required to asses s the problem and develop the 
guidelines. 

In other words, you can get a person who is an 

20 expert in the field of cellular pathology, but he has absolutely 
no concept, in many instances, of the science or partial science, if 
you will, of epidemiology. 

You can get an epidemiologist who has absolutely 
no knowledge about the physical or chemical/physical reactions 
which might lead to a disease process. 

25 sOwthtsS has besnsoureditfticulty,*to be able to go 

outside to people that are not directly involved in day-in, day-out 

Board Operations and say, this is our problem and we would 

appreciate your opinion. 

NOow,;"having Savdethaty*weedo do@this, but at’ has to 

BG be in a piecemeal manner, just the same way as we have availed 


OUrselvessoOLeDree Ri tchre®and®hist area oOfexpertise) we have 
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- 79 - McCracken, in-ch 
A. (cont'd.) availed ourselves of Dr. Miller 
and his area of expertise. This is the approach that we have 
had to take, and the question arises, should we seek opinions 
from labour, from other worker groups, from management, from 
other such sources, and as I say, yes, you can develop an 
argument that very likely or possibly they would have something 
positive to contribute. 
However, it has been our approach up to the present 
10 time that we...I guess are terribly afraid, in some respects, 
that by going to outside groups that are generally not considered 
to be expert inthe field, that we might get shouted foul, that we 
Might be accused that one group or another has exerted pressure 
on our final deliberations, and this has been a great concern 
that we've had - no question about it at all. 
its In other words, we do not wish labour, for instance, 
to say, 'ah, yes, but you consulted with the management groups and 
they, of course, have a very vested interest, and we feel that your 
conclusions reflect this'...anymore than we want to see it the 
other way around, that management might say, ‘well, you were 
20 pressured by the unions to come up with these conclusions’. 

I certainly agree that we could obtain information 
ELOmetnese groups. No question about it all. 

But up to the present time, we have limited ourselves 
to seeking scientific input from those people that are considered 
to be expert in the fields, and I say fields because we have had 

25) to shop around to get the input that we require. 
Q. When you say...who do you mean when you say '‘'we'? 
A. We? I mean Dr. Stewart, Dr. Dowd, myself, 
Orman Ly. 
Oe And the process you Nave just told us about, 


40 aoes that fairly reflect your future plans in terms of the 


development of more guidelines or the revision of guidelines 
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OreeGCont Cem already insplace ~vand 1s there any. 
consideration being given to changing the process, or are you 
likely to carry on, on your present course? 

A. I think, myself, that we have a pretty open mind 
on it, and if indeed when we develop a new guideline...as we do 
each time...we always discuss the matter - have we anything to 
gain, will it be of some assistance to us in our deliberations 
in this difficult area to consult with people who are knowledgeable 

10 in occupational medicine in this field that are employed or work 
on behalf of the Steel Company of Canada, for instance, or 
Dofasco, or whatever, should we consult with the unions on this - 
and I think that we have a pretty open mind on it. 

The only thing is, up to the present time that 
each time that we have discussed it we have come to the conclusion 

that no, we feel that we should develop the guidelines as a 
guideline developed by the Board, which will be above challenge 
that outside influence has been used in molding the guidelines. 
Now, Sure, sl (quite ..agree that you can look at it 
from the other angle and say, well, possibly the guidelines would 

20 be helped if you had input from these other groups, and this is 
why we must keep an open mind to it. No question about it at all. 

SO me Gi ee MUO ste Chink. sCOeanswer  VOur question... .. 
don't think that we will necessarily continue to do exactly 
what we have done in the past. If we can identify that there is 
a reason to involve outside groups, then we will. 

25 However, having said that we must be very cautious 
when we do that, namely that I would think it would be 
terribly wrong for us to involve only one group. 

For instance, I would be absolutely against having 
input to a new set of guidelines from management. It would have 
to be from management and from labour, or from the workers or 


30 
their representatives. 
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- 81 - McCracken, in-ch 
De COME ue timo uner words, Lt, MUSt be al equitable 
type of input, because otherwise I would think that we would be 
5 getting into very dangerous ground. 
DR. DUPRE: Can I pursue this for a” moment, counsel? 
MR. LASKIN: By all means, Mr. Chairman. 
DR. DUPRE: There are two ways of thinking about 
openness in guidelines, that occurs. 
One way is the way that Professor Barth seems to 
10 MOotme sto, Witch would besto actually open up; to inputs From 
different groups, the guidelines at the stage of the guideline- 
making process. 
But there is another avenue to openness, which 
could be called ex post openness. That is to say, a process 
Re that assures that once a guideline, which maybe has been made 
inhouse or by specialists, is made, it is first of all made part 
of public knowledge, and secondly, open to question by responsible 
individuals. 
Now, what I would like to ask you, Dr. McCracken, 
is the extent to which the select committee on the ombudsman, 
20 perhaps, has come in recent years to give us the second kind 
of ex post openness, does that committee receive your guidelines 
as they are formulated...or I should say, after they have been 
formulated...and has it been your experience that the select 
committee will question you or some of your senior colleagues 
from time to time, year to year, on these guidelines? 
a THE WITNESS: Well, I can't speak for the select 
committee to the ombudsman. To my knowledge I don't believe that 
any Of the guidelines have ever been before the select committee 
for purposes of discussion, but each year I, and other members of 
the Board, appear before the resources committee...or in certain 
years, select committee...on the Workmen's Compensation Board. 


30 
DR. DUPRE: It certainly is the select committee on 
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DR. DUPRE: (cont'd.) the Workmen's Compensation 
Board, and in other years the standing resources committee? 

THE WITNESS: Yes, that is correct. 

Sat CelMaLoyoryeevos my MreCcoOLlectlLon, I cannot recollect 
a situation where the members of that committee have discussed 
the contents of any of the guidelines per se. They have discussed 
the acceptance or rejection of cases of certain types of cancer, 
and they have also discussed how silicosis cases have been handled, 
things like that, but to my recollection they have never discussed 
the contents of the guidelines pers. 

Now, I might add that post hoc that we have had a 
policy where we would distribute copies of the guidelines to those 
parties that indeed well might have interest in them - the 
appropriate health representatives to unions, and guidelines 
that pertain to specific industry, for instance, the guidelines 
for lung cancer in foundry industries. We sent copies of those 
guidelines to the Canadian Foundry Association and to the 
foundries that had been involved in the study, and to the unions 
who were involved in the study, and any requests that we received, 
it's a public document and they received the guidelines. 

With meetings that we have had with the unions, from 
time to time, and on several occasions in meetings that we have 
had with some people from the employers, certain parts of the 
guidelines have been brought forward for discussion, and we have 
listened to their concerns and we have usually clarified the 
interpretation of the guidelines to their satisfaction. 

By and large, I must say that the companies 
involved that have impact against the guidelines, by and large 
they have been of the opinion that the guidelines. so far as they 
are concerned, are serving a good purpose, and they have not 
criticized the guidelines. 


So far as the unions are concerned, again they have 
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THR UWETINESGe (cont. d.) really not criticized the 
guidelines. 

There was One instance with our first guideline of 
lung cancer in uranium miners where the guideline was criticized, 
but it was criticized on the basis that part of the guideline 
Mouldetendetouindicate thac if the miner did not exceed one 
hundred and twenty working level months, that he had nothing to 
worry about and would never get a lung cancer, and of course this 
was a misinterpretation of the guideline and we attempted to 
explain to them that this was not the case and indeed we did have 
lung cancers which we had allowed where the accumulative radiation 
was less than a hundred and twenty working level months. 

As a result of those discussions, inpart, when 
we revised the guidelines for lung cancer in uranium miners, 
we deleted that one aspect of the guideline relative to a specific 
level or working level months of cumulative radiation. We 
indicated that radiation exposure was one of the factors that 
we must still consider, but we did not have any specific figure 
that we felt we could use. 

DR. DUPRE: With respect to select committees of 
the Legislature, I think in your earlier testimony you mentioned 
poate tne ROard policy. to remove, the word ‘reasonable,’ from the 
principle of reasonable doubt came about as a result of some 
dialogue with the select committee of the Legislature? 

THE WITNESS: Select committee on the ombudsman, 
yes. 

DR. DUPRE: This was the select committee on the 
ombudsman? 

THE WITNESS: Yes, yes. 

DR. DUPRE: Now, the principle of reasonable doubt, 
of course, is a set of words that appears in a number of those 


guidelines, and I was just wondering if this dialogue had gotten 
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DR. DUPRE: (cont'd.) going in the committee because 

they were looking at some of your guidelines where those words 
5 appear? 

THE WLINE SS: No. e The: question was brought up in 
the select committee to the ombudsman when they were examining > 
some specific cases, and to my recollection none of them related 
to a malignancy or to asbestosis. They were traumatic types of 
cases, where Deneriteor reasonable doubt, as it was known as then, 

10; had been applied, and they were challenging the interpretation of 
benefit of reasonable doubt. 

As a result of the discussions, as I mentioned, 
it was considered that reasonable had a connotation of possible 


abuse, and the board was most ready to delete the term reasonable 


and to address themselves to benefit of doubt per se, and as a 
is result of those deliberations, the current Board policy on benefit 
of doubt now exists. 

DR. DUPRE: Dr. McCracken, I listened very closely 


to what you had to say in terms of the way you react to what 


Professor Barth writes about the possible desirability of opening 
20 up the process. I took it from what you said that you have an 

Open mind on it, but I also took your reservations as reservations 

that, frankly, I would not be disposed to take lightly, in the 

sense that one could, I think...or at least if one was deliberating 

about this matter...give some attention to the apprehensions 

that you express, I suppose, in the sense that if you open up 
= the guideline-setting process to submissions, say from management 
anaelaboun, youeMmay trun the ciskys.1 “dont know how great a risk 
it is, but I'm willing to entertain your apprehension here...you 
may run the risk of confusing a scientific judgement with an 
arbitration kind of judgement. 

i_teakemvOuLrsDOIN@etOr what thes worth, “and I would 


30 
just like to ask if you have any reflections concerning the merits 
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- 85 - McCracken, in-ch 
DRe DUPRE« (cont’d.})) or otherwise of opening up 
the process in this different kind of ex post or post hoc way, 
5 namely through a situation whereby there would be a forum, and 
a forum made up of elected legislators is not a bad one at all 
from any of a number of public administrations standards, that 
there would be a forum of legislators who, of course, would have 
to get new guidelines as they come out, and then, of course, have 
the opportunity to satisfy themselves about the manner in which 
10 the specialist knowledge that was required was assembled and 
translated into the guidelines that are before them. 
Do you have any reacton to this kind of alternative 
way of perhaps opening up the process? 
THE WITNESS: Well, first of all, I really agree with 


ak you when you identify that part of my reservation - in fact, a 
Significant amount of my reservation - is that ‘are we contaminating 
guidelines developed upon scientific principles with guidelines 
that are developed in part upon political decisions’. 

DR OUPRE OL GLMNDLy On PLInCclples OL COnNCLILation, 
tee OU wa Ll. 

20 THE WITNESS; Correct. 

It has always been my approach that the purpose of 
guidelines are to give the appropriate guidance, based upon the 
best scientific principles and advice and information that we have 
available to us, to the Board's staff. 


If, in the wisdom of our political masters, these 


“ guidelines are not acceptable, I really question that it should 
be achieved by altering the guidelines to a nonscientific political 
document. 
I feel that other avenues must be looked at. This 
is my personal opinion. 
30 I am much more comfortable with guidelines that 


are based upon the best scientific advice available, and if this 
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THE WITNESS: (cont'd.) creates problems that are 
addressed, and the problems are not on the basis of faulty 
scientific data, then I really feel that those problems must be 
addressed elsewhere in the system. 

I suppose a good example of that is the fluorospar 
mining operations in Newfoundland, where a political decision 
was made some years ago, I understand, that anyone employed 
there who developed any malignancy of any sort in any target organ 
would have the claim allowed. 

OLecourse, this 15 mot based upon any scientific 
data whatsoever. It was a political decision which was made at 
Eilat time, ds. understand if, and this is something that I 
really would not like to see happen to our guidelines. I feel 
that we should develop our guidelines on sound scientific 
principles, and that if there are to be changes made, that they 
should be made somewhere else within the structure as it relates 
to how these claims might be handled. 

DR. DUPRE: Granting your philosophy about the 
importance of maintaining the scientific integrity of so-called 
scientific or medical, perhaps, is a less-charitable term, 
guidelines, granting your philosophy about the importance of 
Maintaining the integrity of the science, it does...well, in my 
view, Since we can have a little philosophical dialogue here...if 
I grant that point, there remains a very strong public interest 
in, first of all, knowing what the guidelines are and secondly, 
in having an opportunity for responsible individuals to 
satisfy themselves that these so-called scientific guidelines 
were indeed achieved through the input of the best scientific 
advice possible. 

Now, to the extent that philosophically I would 
have to say that the public interest needs to be served here, 


the proscription that seems to flow out, in my mind, for the sake 
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Dre (DUPRE SU Contd: )8, Of entertaining at forial moment, 

is a Situation where not only you, Dr. McCracken, and some of your 

5 SouLeagucs sacmthie: BOardsw bute Dr.) Ritchie or Dr. Gray...incidentally, 
Very much as they bavesdoneyhere-.. but) might) well, bespecple who, 
whenever a new guideline has come out, that they are the ones 
who have been involved in it, would be prepared to appear before 
a select committee of the Legislature and explain to them how 
they got there. 

i Does that make sense? 

THE WITNESS: Yes, it does. I really can't see 
anything wrong with that, but so far as I am concerned I am sure 
that if the select committee on the Workmen's Compensation Board 
were to address themselves to any of our guidelines and request 

15 Mneormation, thateifjandeed: the iantormation: that) could be! supplied 
might come from someone such as Dr. Gray, I'm sure that Dr. Gray 
would, indeed, be prepared to appear before such a committee. 

Certainly we would do our best to discuss the 
guidelines with the members of that committee. There is no 
measongwhy we shouldnt. ted. thinkedt!siadmportant;nif thesaissue 

ou is raised, that they be given an adequate explanation. 

The question, of course, is, as you mentioned, 
to satisfy the public that the guidelines are based upon the best 
available scientific data, and that they should be evaluated by 
appropriate people, I believe you said who are qualified to do 
“ SOR 

Tertoo ,e@wouldibe in favor of that. Our experience 
has been that it is extremely difficult to come up with these 
people who are appropriately qualified to carry out such an 
evaluation, and any time that such a person might be identified 
to us, I'm sure that we would welcome that person's input, even 

30 as a post hoc, because as I have mentioned, the guidelines are 


there to be constantly reviewed and to be revised when we have 
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DEW ool CONC Ce Lic lintoOrmation srequi ring 
revision, and indeed we have revised a number of our guidelines 
Since they were first developed in 1976. 

DR. DUPRE: I guess when I am talking about who is 
involved in the reviewing, of course, Dr. McCracken, Di not 
thinking of an expert at all. I am thinking of members of 
a select committee of the Legislature, or for that matter, a 
standing committee, who, of course, would have the guidelines 
in front of them and simply have an opportunity to question you 
and yours about who was involved in preparing them and what kinds 
of scientific consideration went into them, whether, to the best 
of your knowledge, there is scientific controversy concerning 
some of the points involved, or there is not, so on and so forth. 

But these are elected members of the Legislature 
cCiet. fom thinking about. 

THE WITNESS: Well, again, certainly so far as I'm 
concerned, I'm sure that the Board, insofar as I am concerned, . 
that I would be quite prepared to discuss our guidelines with 
MPP's on a select committee...no question about that at all. 
There is no reason why we shouldn't, so far as I'm concerned. 

No reason at all. 

DR. DUPRE: Thank you. I was just quite interested 
in getting your views, because I appreciate the frankness with 
which you discussed the questions that Professor Barth raised in 
your mind about opening it up in the other direction. 

SOLLY »~.COunsel . 

MRE GASK IN: ONO, sthates fine. Mr... Chairman. 

Mee UASKINe sO. Jus cedas, ap final question on. this 
tseue 7 Dr. McCracken, do you think there is any) case on the 
scientific side for a committee, not unlike the advisory committee 


On occupational chest diease, but an advisory committee of 
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Q. (cont'd.) scientists, medical people, entrusted 
with giving recommendations on guidelines, which might be more 
permanent in nature...and I say permanent, not ad hoc and struck 
Pore tie particular point ain time, but there with some>-continuing 
mandate to look at the guidelines that are in place, in light of 
Ongoing scientific research and so on? 

THE WOLINDS Ss) Ae = Wells. it!’ sv’certainly a very 
interesting thought. The problem that...and believe me, I have 
thought about this on any number of occasions...the problem that 
I identify is, in turn, to identify those persons who might serve 
on such an ongoing committee. 

It's much easier to identify those specialists in 
certain very narrow fields that can function on an ad hoc basis. 
For instance, I have identified people who have indicated that they 
would be prepared to serve, on request, to function as the special 
committee to take a look at any problems we might encounter in 
the field of lung cancer claims related to alpharadiation, 
primarily in uranium miners, but it was not easy to get such a 
committee. 

As a matter of fact, it took me half a year before 
I could really nail the people down, because I had to get a person 
who was knowledgeable in the natural history of the disease and 
a well-qualified surgeon, I had to get a person who was knowledgeable 
in the field of the epidemiology of the disease, and I had to get 
a person who was knowledgeable in radiation physics. 

Now, you could take those three people and say this 
will be part of an initial committee, but when you get outside of 
mie pields Of radiation, Lor, instance, ‘the radiation physicist, 
if he were a permanent member of that team, would be spending most 
of nvs time doing nothing and* contributing nothing. 

This is my problem, there is no question about it is, 


that it’s such a specialized area that you have to put it together 
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- 90 - McCracken, in-ch 
A. (cont'd.) in bits and pieces, and I would dearly 

love to be able to identify a group of people who would make a 
commitment of the time to sit down and who would be with us ona 
reasonably consistent basis, so that the membership of a committee 
would not be a floating membership, to indGceed be a source that we 
could go to and say, now, here is what we are proposing to do, 
would you care to,take a look at this, or here is what we have 
already done, would you care to take a look at this. 
10 But up to the present time, I must confess that I 

have met with defeat in trying to identify the people who would 

be on such a committee. 

I can get certain numbers at certain times, but I 
haven't been able to identify all the players, and whether I ever 
(Walle Or snot,  Ledone bNKnow: 

MR. LASKIN: Thanks, Dr. McCracken. 


15 


Atethisypoint ,»Mr. Chairman, I have a personal 
problem in that I have a personal commitment that I have to 
Pvt ne GOMmmussTvoOnghaspaonenadmirably, so that..could I 
be permitted to withdraw with... 

20 DR, DUPRE: Yes. When will we expect your return, 
counsel, about three o'clock or so? 

MR. BASKIN<zenYes;ebutelivirtuallys:.theresare a 
couple of areas of which you are aware that still have to be 
explored, but other than that I certainly finished this particular 
subject. 

25 DR. DUPRE: At the moment, counsel, I would just 
be inclined to briefly open up another area of questioning and 
then break ateone; resume at two-fifteen, and go to the batting 
order if I can be presented with one at that time. 

MR@SLASKIN-«-setThatis £iunesemMre .Chairmanee> Thank 
you very much. 


MR. EDWARDS: Mr. Chairman, perhaps I could raise 


30 
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- 91 - McCracken, in-ch 
MR. EDWARDS: (cont'd.) a concern. I understand 
Mr. John McDonald is going to be available around two o'clock. 
5 Is it the intention of the Commission to continue with Dr. 
McCracken, or would you wish to start with Mr. McDonald? 
DR. DUPRE: We are certainly going to be with 
Dr. McCracken for a while this afternoon. Would that be...a good 
part of that depends on the batting order. Do you have a... 
MR. MCCOMBIE: As far as questions for Dr. McCracken? 
10 I don't expect to be very long myself. 
MR. STARKMAN: I would just be brief. 
Dk. DUPREs Okay. 
Well, perhaps it might be advisable to as Mr. 
McDonald to come about three-thirty. 
MR. EDWARDS: Fine. 
DRO DUPRE That won't, Cut into the afternoon that 


15 


much, and if we get through before three, as I told my counsel, 
it's not necessarily a mortal sin to take a half hour break. 
So that would be fine. 
MR. LASKIN: You keep saying it, Mr. Chairman, but 
29| it never happens. 
DR. DUPRE: I know. 
Dr. McCracken, just before we break, there is something 
Chatele wanted to ask vou, that occurred to me very early on, 
simply describing your initial appointment at the Board in 1975. 
At that time, as I understood you, you were made 
25 the executive director of both the medical services division and 
the vocational rehabilitation division, or was it in fact at the 
time one division? | 
THE WITNESS: At that time, the task force had 
completed their deliberations and the decision had been made 
that vocational rehabilitation would be amalgamated with medical 


30 
rehabilitation, and vocational rehabilitation was a branch under 
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Dee WUPRE Se c-Ccomie: cd .o) Ofesisulacivon workers. 
THE WiTHESS: Yes. 
DR LOUPRE= | Which, of course, includes within 2ts 


number an employee population from Ontario. 

FHERWITNE So ae Yes, correct: 

DES DUPRES SSincenl gathergirom’ your earlier 
testimony you know Dr. Selikoff, have communicated with him from 
time to time, is this study something that has given the Board 
some feel eformthesincidence of disease that is potentially 
compensable out there? Have you been able to use the results of 
what estudy sin suchtaiway "that'it™ becomes a ‘kind of* a check on 
the extent to which your volume of claims correlates with what 
DingecC becoOt Ptis: finding hin this “Group? 

THEW DUNESS. Welw, ro sivery difficult, really, to 
compare the group of claims that the Ontario Board has with the 
COnOLumtiaty Draise lrvore has: 

For, one; thing, for instance, some of our claims 
would never be identified in a cohort similar to Dr. Selikoff's, 
because he is basing his study on death records and we have an 
ever-increasing number of claims that are not fatal claims, but 
thatearelsurviving claims; so that's one factor right there. 

d jehinkmithate thes oOlher*factor is > to-attempt to 
evaluate what role asbestos exposure has been playing in any 
increased incidence in cancers, and I feel that rather than a 
cohort study that the best way that has been used to approach 
that, so far as I am concerned, has been the overall epidemiological 
evaluation such as the one carried out recently by Peto and Doll, 
at the reguest of the U.S. Congress, where they indeed did 
identify and in their report submitted to Congress they are of 
the opinion that four percent of all cancer deaths may be related 
to w@cupational factors, and of that group they further estimate 


that between one and two percent of cancer deaths may be related 
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=a) Oy McCracken, in-ch 

THE WITNESS: (cont'd.) to asbestos exposure in 
incites Ollpa-s ates, OL the four percent, one Co two percent 
couldeibe. 

Looking ateoOur cases, the ratio of asbestos claims..- 
ance abel kincg. about claims for malignancies now, not asbestosis... 
looking atthe Ontario claims and looking at our overall claims 
for malignancy, our ratio appears to be fitting very well with 
Pecopand Dol lW— namely that around about thirty percent of our 
10 totalsoL Claims,telate to persons that have had their claims dealt 

with on the basis of asbestos exposure verus coal tar, pitch 
wolatiles sand ssadiation, and arsenic, and nickel aerosols. 

So that our data that we have on our actual 
experience fits very well with the percentage figures that Peto 
and Doll have come up with, that we appear to be identifying 

bi the correct proportion of asbestos malignancy claims. 

DRe DUPRE: Dr. Mustard? 

DRL MUSTARD:| You’ might. like to comment; ~ Tf you 
apply the four percent figure to the cancer deaths in Ontario, 
and then look at the number of claims you compensate for cancer, 

20 I believe the figure turns out to be approximately six hundred 
cancer deaths each year would be due to occupational exposure, 
if you use the Doll and Peto argument, but the number of cancers 
you compensate is about one-tenth that...I think the figure comes 
out to be about sixty, about what your compensation awards are 
over the period of time, and the Doll and Peto Caledvatlon  .0r 

ao Ontario would be six hundred. 

So a question comes up, does that mean we just 
have less industrial exposure in Ontario, and that average 
doesn't calculate, or does that mean we are missing some? 

THE WITNESS: Well, I don't think I can answer the 
question whether we have less industrial exposure or not. I 


30 
really can't express any opinion on that. 
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THE WITNESS: (cont"d.) Ii*think that’ ae you look 
at the cancer statistics for Ontario, that if yOu ac just tne 
5 cancer statistics for age and sex, that that narrows down the 
difference considerably between the number of cases that we 
are allowing year in and Veal Gut, witherlucttiations, and 
the Ontario statistics, because still the Majority or-our Cancers 
are related to the male who is exposed at risk, rather than 
the female who is exposed at risk, by the very nature of selection 
10 enue thet work’ torce, nothing else: 

so that I believe that...and indeed, Dr. Cuenta 
in attempting to evaluate this, concludes that in all probability 


we were identifying the vast majority of those cancers that are 


belated LO= occupational exposure. 

7 Now, we are always going to have surprises, and 
an example of a surprise was the study that was done at Dofasco 
where it was demonstrated that twenty-five, thirty years ago 
something was going on that gave rise to an increased incidence 
of lung cancers in foundry workers, and this is the type of 


Surprise that we must expect in the future. 


20 I must say that I do not predict any epidemic of 
Cancer, eitherwain any specific area-or Generally. | feel] that, 
as a matter of fact, that while the effects of EwWwenty *roO thirty 
years ago will continue to be felt for the next ten to fifteen 
Years at least, that beyond that there will probably be a 

Signuiticant decline of the occupationally-related cancers 

= because the hygiene in the workplace has improved so significantly 


Toes past tenporaditteenuvears. 


That is certainly bound to have an effect, so far 
as I can determine. 

But no, I agree that on the one hand we may be 
30 missing some cancers - a case of a person who has worked in 


Ontario who has maybe moved out of the COUNTTY Of -OUb* OL Cher province, 
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- 98 - McCracken, in-ch 

THE WITNESS: (cont'd.) and who develops a lung 
cancer, and that lung cancer, if a claim were filed, indeed we 
might conclude that there was a: cause-effect relationship, and it 
would be an allowable claim. No question about it, that these 
can happen. 

But on the other hand, I am also satisfied, and 
Joe omUL eChOViiethenio study Ooneit, thatiin all probability 
our guidelines are such and our approach is such that we are 
allowing more claims for those claims that are submitted to us 
than what we should be allowing, so I think that the one probably 
cancels the other - that the ones that are not being brought to 
our attention, numbers are being compensated for by the numbers 
that we are allowing. 

DRo DUPRE: Well, this 1S an “appropriate point at 
which to break. We will rise, then, until two-fifteen, Miss Kahn? 

MISS KAHN: I should just perhaps bring to your 
attention, Mr. Chalrman, that I now contacted John McDonald. He 
apparently has some obligations that would require him to leave 
the Commission by four-ten. 

I, therefore, took the liberty of suggesting, 
perhaps, that he arrive here at three. 


DR. DUPRE: At three? Fine. 


THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


DR. DUPRE: May we reconvene? Can I have a leadoff? 
Mr. McCombie? 


CROSS-EXAMINATION BY MR. McCCOMBIE 


Cart MCGLAaCkKell. would jUSL, like to begin by 


going over a couple of things that Mr. Laskin was asking you, and 
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- 99 - McCracken, cr-ex 

Qum(contica. ie egettingsa couple. of bits.of clarification. 

In particular on the benefit-of-doubt policy, and 

you were discussing with him the question of benefit of doubt, and 
as I understood your answers, insofar as asbestosis claims, you 
didn't really see how that would apply in most asbestosis claims. 
femtiate Correct, 
Peco ee iat oCOLTeCt sm  OLDC ausOluLtely clear 
10 on it, there has been a considerable amount of confusion, in my 
opinion and in the opinion of other people, about where benefit 
of doubt should be applied. 

There has never been any question about that in my 
mind at all, nor in the minds of senior people at the Board. That 
is that benefit of doubt applies and is applied by the claims 

15 services division staff - not by the medical services division. 

What I'm saying is that in the adjudication of a 
claim is where the benefit of doubt policy applies. 

In the medical evaluation of a claim, benefit of 
doubt should not apply because what we are doing is, we are 
attempting to establish on a scientific basis a cause-effect 

% Poldtlousiip, sandsOnsd Scientit1C. basis SO far as J am, concerned, 
VOULOO NOL apply ,benetit of doubt. What you do. is, you, apply 
the best available scientific data and the best available opinion 
tnhoacevyow Can, Obtain, 

POON that Dasisot whinkethat 1t mist.be considered 

25 that benefit of doubt should not be used in the medical 
evaluation of the problem, but rather that what we are doing is, 
we are giving the best available medical opinion, and thereafter 
monenebenciit of doubt will apply in the adjudication of aclaim - 
such as medical evidence that is equally weighted. 

OC ReNOULUSt te lait se tnen COs summarize ito as. saying 

30 that benefit of doubt, from your perspective, would be more an 


administrative or legal... 
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- 100 — McCracken, cr-ex 

A ethers CORTE CUL 

OF, wecoow, rather than a medical one? 

AS Oilhat wesicorrect:, 

Q. Now, there's several possible applications that 
Mc.) ‘Gaskin put forward, and onevof-the things that interests me 
is where you do have medical evidence that is conflicting, that 
comes to the adjudicator, let's say, and I gather that your answer 
was that more credence would be placed on medical evidence that 
would come from an expert in the field, is that correct? 

Pi Mes. Gnatiistcorrect.. 

Q. Would that...I guess the question arises, then, 
how one defines expert - whether you are defining in a strict 
academic or licenced role by the College of Physicians and 
Surgeons or whatever - or whether there are some other criteria 
that are used to define expert. I guess what I'm getting at, 
the reason I'm raising this is that in a lot of ‘the cases that 
we have been dealing with at this Commission, we have been dealing 
with the medical opinions of Drs. Dyer and Stewart, who from 
our understanding, do not have licencing qualification that other 
people might have. 

I'm just wondering if, to take again a hypothetical 
example, you would see Dr. Stewart or Dr. Dyer's qualifications 
equal to those of a respirologist from outside the Board? 

A. Well, it really doesn't work in that aspect - 
namely, that Dr. Stewart and Dr. Dyer do not place themselves in 
a competitive position with an outside medical opinion. 

The role of Dr. Stewart and Dr. Dyer are the same 
as the role of any of the other physicians on the Board in the 
medical branch, and that is to evaluate by all the data in the file, 
Inotudangumedicalmainformation;, hospital records, etc., by-actual 
examination where it is felt that this will be of assistance, 


as to the preponderance of opinion and medical evidence relative 
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- 101 - McCracken, cr-ex 
A. (Cont'd. ) ‘tosthendiagnosis-andprelative to,the 
cause-effect relationship. 
In other words, what I'm saying is that while Dr. 
Dyer and Dr. Stewart do not hold their fellowship in the Royal 
College of Physicians degree, and they are not in the practice 
of respirology, and they are not experts in the field of oncology, 
nonetheless they have developed - and this is in answer to the 
first part of your question - they have developed a very 
10 sophisticated degree of expertise in a very narrow field of 
activity through their exposure to all the data that comes across 
their desk, and through the exposure to all of the cases that 
they have dealt with. 

So while they do not have those qualifications, they 

are indeed considered - not only by ourselves, but they are 

oe considered by the outside medical community as being experts in 
EhatapattLleculaneiicold of .activi tye bearing sinymind»that there is 
no such specific gualification as an expert in the field of 
compensation medicine, if you will. 

So that yes, there are two definitions of an expert. 

20 One is an expert who is qualified through training and through 
the writing and passing of examinations to be identified as a 
specialist ina given field, such as myself in surgery, such as 
Dr. Cameron Gray in the field of internal medicine with his 
special interests in respirology and disease of the chest; and 
there are the other experts that become experts because they 

25 have confined themselves to a narrow, specialized type of field. 

A good example of that is occupational medicine 
itself, where up to the present time there has been no recognized 
fellowship degree in occupational medicine, and the people 
interested in occupational medicine are pushing for this degree 
because they feel that they have developed afield of specialization 


30 
which warrants this, and the Royal College is indeed looking at 
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- 104 - McCracken, cr-ex 

A. (cont'd.) She also spent some number of months 

out at our hospital and rehabilitation center, where she was 

5, involved in the actual practice of rehabilitation medicine and 
carried a case load of injured workers who were out there 
undergoing assessment and treatment, and again the senior staff 
out there supervised her activities until they were satisfied 
that she was able to assume a full case load. 

Phenewien sue tinished that basic orf initial 

10 training, then she returned to the area of industrial diseases 
and currently she is still being exposed to the expertise 
that has been developed by the other industrial disease consultant 
who has been with the Board for many years. 

So it's a composite type of training, and over and 

re above that it's my policy that members of my medical staff shall 
attend appropriate medical seminars, meetings, presentations, 
post-graduate courses that are apropos to the type of work 
Enat they are doing, and Dr....both Dr. Dyer and Dr. Stewart 
have indeed been attending such seminars and courses. 

Q. I would assume this would be the case for 

20 all medical staff coming on board at the present Board? 

Ape luats Se CODtcecL. 

Q. Another question that Mr. Laskin asked you 
this morning, and I would just like a very brief followup on 
this, he was asking you whether or not you saw any conflict 
between those that are setting the guidelines being in many 

a cases those that are involved in the adjudication or recommendations 
on adjudication for cases, and you indicated that as far as you 
were concerned it wasn't a problem - in fact in some ways it 
was of benefit. 

lem Juste woncering if you see any conrlict at all 
30 when these kind of cases go through the appeal system and we 


often see the same people making recommendations all the way up - 
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OF CON te Gs) muchiatets= tial, One “doctor gives 'a 
recommendation to the appeals adjudicator, that decision is then 
appealed to an appeals adjudicator who sends it back to the same 
GQocror, ana so forth; which 1s cur “understanding of what See often 
happen in an asbestos case, and I'm wondering if you see any 
PCnrliClomateat tin cat, Or any perception of ‘conflict. 

A. Well, I wouldn't perceive that as a conflict, 

73 but I would perceive it as the same individual grappling with 
the same problems and trying to determine whether or not he 
should come to the same conclusions from a medical standpoint. 

TO OVercome: fiat, t's our =policy “that for instance 
if Dr. Dyer has been involved in a given claim and it gets into 
an appeal situation, Dr. Stewart is a person that the file is 

15 referred to, and vice versa. 

If it goes beyond that, then not infrequently this 
is where Dr. Gray, who is also acting as a part-time consultant 
for the Board, will then become involved and it will be his 
responsibility to introduce his opinion and of course this is 
a separate function that Dr. Gray has from the chest advisory 

zp SOMMmre Lee veINetiate. sand TCS primarily with -the cancer claims 
where they don't come before the chest advisory committee in 
any event...and he acts as another consultant. 

Beyond that, then our other course or avenue is 
indeed to obtain the opinion of another independent, outside 
25 GOnusiltant,) Wircn crtner pr." Dyerwor DrvStewart Can use ~as’a 

base for new information, new opinions, new evidence. 

Q. Can I just make sure I have this straight? 

Did you say that if, for example, Dr. Dyer were involved in the 
initial adjudication and there were an appeal on that particular 
Clady that’ rtewould automatically go touDr. “Stewart? 


30 A. Not automatically, but invariably this is the 
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SVAN Ss Mecracken 7 cCh—-ex 
Areal COltod serail teCtion Chat 1tvis directed, namely 
that both Dr. Stewart and Dr. Dyer...unless they are not 
5 available and there is some urgency...but under ordinary 
carcumstances, 1£ Dre) Dyer has dealt with a claim initially, 
then Dr. Stewart will deal with the claim when it returns in 
an appeal environment. 
Q. So there is an attempt made to... 
A. Very definitely. In other words, the name of 
10 the game is to obtain the widest base of medical opinion that 
we possibly can get. 

Q. Another area that was raised this morning 
which, for myself anyway, has been a constant source of 
misunderstanding, it seems to me, is the whole question of who 

ee is assessing what, and I believe in your direct examination this 
morning you indicated that the relationship with the ACOCD, 
from your point of view, you wanted to make it very clear that 
they were only going to be assessing the clinical impairment, 
and that the role of assigning a permanent disability rating is 
ultimately that of the pensions adjudicator, or the claims 

20 BajudLClator in the’ case of the ID and D section. Is that correct? 

BeweeliatetseCcor rece, 

Q. So that you do differentiate between the 
clinical impairment rating and the permanent disability award, 
as being two not necessarily similar things? is) tha, correct? 

Awe YES, that's right... There is a distinction. 

=> Now, mind you, having said that, in a very high 
percentage of cases it is considered that the disability is the 
same percentile figure as the impairment, and this is the way 

it should be - namely that looking at impairment versus disability 
versus handicap, a person may have an impairment, but that does 
not necessarily mean that he will have a disability. 


30 
But a person cannot have a disability unless they 
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- 107 - McCracken, cr-ex 
A. (cont'd.) also have a pre-existing impairment. 


That is, in other words, not pre-existing the 


2 accident, but an identified impairment. 

At the same time, a person may have a disability 
but does not have a handicap in excess of that disability, but 
there are other situations where an individual will have a 
handicap in excess of that disability. 

10 A good example of that is a person who has a 


permanent impairment that is evaluated at ten percent, and in 

this particular instance it is evident that his ability to 

return to his employment and compete in the general work 

environment has been affected, and it is determined that it has 

been affected, as close as one can arrive at it, by a figure of 
15 ten percent. 

However, that person does not return to employment, 
and the reason he doesn't return to employment is other factors, 
and the other factors may be that his basiceducation is such that 
he cannot go to alternate types of employment, or he cannot be 

a retrained. -Or it may be that he is reaching the age where it 
is extremely difficult for him to find new employment, or it may 
be that he has reached the age where he wants to withdraw himself 
from the labour market - he is coming up close to retirement time. 

Or it may be problems that he has at home with 
his wife and family that are mitigating against his ability to 

25 return to his employment. 

thtsuismtne handicap factor, yand ithe handicap 
factor in a person who does not return to work can be as high 
as a hundred percent, because if he doesn't return to work, he 
is totally disabled - but due to a multitude of reasons. 

Now, the Board deals with that, the claims services 


a division, because when they identify a discrepancy between the 
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- 108 - McCracken, cr-ex 

PretcOntu Gd.) s) disability and the handicap, then they 
apply a supplemental award to address themselves to that 
discrepancy, and I'm sure you are familiar with the supplementary 
awards. 

And that's one of the main reasons that they are 
Sooo iomeOsrecognuce Liat eindecdsin Certaln Instances ....0r 
in certain cases for certain intervals of time...that the handicap 

10 may be in excess of the disability. 

Q. Well, not to belabour the point too much, and 
leaving aside for a moment the question of supplements, I'm still 
not exactly clear as to the actual permanent disability rating... 
that is, the pension forty-three, one...whether that can 
represent more than just the clinical rating, from your understanding. 

15 A. From my understanding, if there was going to be 
a variation from the clinical impairment, then that would 
indicate to me that the claims adjudication people were of the 
Opinion that the degree of disability was in excess of the 
impairment, and under those circumstances undoubtedly they would 

> refer it back to the claims review branch, or directly back to the 
medical branch, and request a further evaluation. 

No, to answer your question, by and large it's as 
it should be - namely, that the percentile of clinical impairment 
also, if a disability does exist, will represent up to that 
percentile of disability. 

25 In other words, what I'm saying is that you may have 
a ten percent impairment, but no disability. You are able to 
compensate and you go back and you have no lost time from work, 
and it has no adverse effects upon your health, and therefore 
you have no disability. 

But by and large, where there is a disability 


30 coupled with an impairment, that disability is the same percentage 
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Ae (Gon ds) asS®the=impairment, yes’. 

Q. Now, I just have a series of very brief 
Guesuicens whiten Lewould@iike®to go-through. “+First of all, 
you mentioned earlier the hospital and rehabilitation center, 
and I'm wondering whether or not there are many asbestos-related 
cases that are involved with the H and RC? 

A. No, we do not admit cases to the hospital and 
rehabilitation center for treatment or assessment of asbestosis, 
cancers, learceconditions, uthese sorts ofithings;, no. *olt »rsaa 
rehabilitation center for trauma. 

The reason for that is that we feel, the same as 
we do with people that have had spinal cord injuries - the 
paraplegics and quadraplegics - we feel that there are facilities 
that can manage these people just as well as or better than we 
could, and we don't want to duplicate good services, so that's 
why we utilize Lyndhurst Hospital, for instance, and other 
comparable institutions in the treatment of paraplegics and 
quadraplegics, and this is why we feel that the handling of 
chest disease problems can be just as readily done by local 
physiotherapy facilities if breathing exercises are required, 
by evaluation in localy’pulmonary function laboratories,«these 
sorts of things. 

Q. Another quick question I have is concerning 
the file access policy, and Mr. McDonald, the last time he was 
here, provided us with copies. 

I would just like to ask whether or not you are 
aware, since this policy has been in effect, how often the...well 
under two point three in the guidelines it indicates that..I'll 
wuStereage it, -ait'siquiter brief: 

"The worker or his duly authorized representative 

hasituldraccessitottherclaimsfide, except for 


medical information contained in a report which, 
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- 110 - McCracken, cr-ex 
O- s(conc cd.) “in tchewopindwonwor. the: Board,ewould be 
harmful to the worker if disclosed". 
5 I was wondering if you have any rough idea of how often, up until 
now, that particular section has been invoked? 
ves eine agOuUL the last f£rgures Chaty i) had, 
and these are off the top of my head, except for the number of 
cases, the last figures I had from the registrar of appeals, 
there was around about three thousand cases where copies of 
P documentation had been requested and given, relating to appeals 
Situations, and there has been one instance where it has been 
the opinion of the committee that has been set up to look at this 
that a document in that one file of that one case was considered 
to be such that it should not be released to the patient. 
15 Q. I don't suppose that was related to asbestos, 
was it? 
A. “NOs 
Ore Just tO LOttOw up fOr =a moment. on another 
earlier question, which was, I guess, just before the break we 
were discussing the idea of public input into guidelines, I think. 
20 Actually, maybe before I ask that if you can very 
briefly outline, from your point of view, is there any substantive 
differences between policies, guidelines and directives, as far 
as the corporate board is concerned, as far as you are aware? 
A. Yes, there are. The policies are definitive 


Ee decisions that have been made by the corporate board on whatever 


matter they are addressing, and the directives are not necessarily... 


in fact, the rule now is that they do not come from the corporate 

board, they might come from the vice-chairman of administration, 

but not from the corporate board...and the directives are 

administrative documents, by and large, which are to be used by 
30 Ciembeduoues lLart inl CaLryang out their duties and in the 


Morea ttom Ore the Act, andy so forth and so on. 
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A. (cont'd.) The guidelines are, again, separate 
from that, because they are to be used in the assistance of the 
BoaLdectatr involved an) the adjudication Of certain groups of 
claims. 

Q. Would all three of those areas, though, have 
to be approved by the corporate board, or for example you 
mentioned directives could emanate from, I believe you said the 
vice-chairman or administration... 

ee eS 

Oe ene SO WOULG thatwhnave to go througn the corporate 
Hoard first, Or could it Just be issued? 

A. No, not necessarily. I might issue, for instance, 
an administrative directive to a certain group of my staff, and 
PictieetOLr cheir information and for their direction. 

Ow. 1 see. 

DR. DUPRE: So only policies and guidelines 
would bear the stamp of the board? 

THE WITNESS: That is correct. 

There are some directives that will come from the 
board from time to time. In other words, the board has the 
power and the ability to issue a directive, just the same as 
the people that the delegate certain portions of authority to. 

MR. McCCOMBIE: Q. Okay. Well, having cleared 
that up, I would like to get back for just a moment to the 
question of public input, and in this case into guidelines, and 
you had a fairly long discussion about it this morning. 

I am just wondering how you see...I mean, I look at 
the analogy of the Ministry of Labour's current hearings into 
various designated substances and toxic substances, and as I 
understand it there is a fairly open process there in dealing 
with the particular designated substances, and also the exposure 


criteria that they have issued. 
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Om ACOnG daiwa > NavwOncderindsit «., ~/OUsknow «) iedon -t 
want to take you too far beyond your area of expertise, but do you 
see that that would create the kind of problem that you were 
expressing this morning, of too much...or a perception that there 
is a political decision being made whereas a scientific one should 
be made? 

Aae Well, thathinksthatvoneio£t thesditferences.that 
I would identify is that the hearings that the Ministry of Labour 
have been holding have been to obtain input and opinions that 
are relating to their development of regulations, and regulations 
are not pure scientific documents, as you can appreciate. 

Regulations have various components to them - legal 
components, social components, scientific components - so that I 
think that's the great difference that I see, really, between 
the two of them is that what they are dealing with are different 
from scientific guidelines. 

Ospi Wellawl mathinkingansparticular of-the-exposure 
criteria document that strikes me as being fairly specific ina 
scientific way, of particular numbers of exposure, and this is 
what the public has been asked to comment on - whether X parts 
Perimieei1 onsof ty achemical)as.oreurs “notya.good TLV. 

A. Well, again, I don't think that you can compare 
regulations outlining or detailing the recommended maximum 
levels of exposure to various substances and the compensation 
board guidelines, because once again while they may quote 
specific figures in the final regulations, nonetheless the fact 
remains that they are the most acceptable data that they have 
developed, and they are not pure scientific data, but they are 
predicated upon socioeconomic factors, upon political factors. 

As you can appreciate, in many of the submissions it has been 


suggested that the TLV should be zero, and that's a reasonable 
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Ae GOUtiC ) a apoLOach, to take. 

Or if it cannot be zero, then the worker should be 
removed from exposure through engineering, through appropriate 
engineering developments. 

SOmveeitsesciL)  , silemy Opinion, ditferent: fromthe 
guidelines which we use. 

Q. Can I ask, again, just a brief question? 

You have indicated that a lot of the...I guess the 

40 role of your department has been to research literature in 
DtGeveiularvaleas,, and alsO. tO, 1) guess, contract out, if I can 
use that expression, some research in particular areas. 

I am wondering if the WCB itself has ever been 
involved in a particular research project, within its own 
organization? 

iP A. Yes. 

OL Cel las ¢ 

A. Yes. Primarily in the field of trauma, we have 
done a considerable amount of inhouse research in back surgery, 
in identifying early back clinical factors that we feel may be 
20 of real importance in handling of cases. 

One of our staff has done a research project in 
meniscus injuries to the knee and Dr. Chovil, when he was with us, 
did several inhouse studies as it relates to evaluating 
epidemiological methods and the best way of utilizing mortality 
statistics in epidemiological studies - these sorts of things. 

25 Q. Have any of those studies involved industrial 
disease? 

A. The ones that Dr. Chovil was working on involved 
primarily industrial diseases. He was not looking at the trauma 
type of case, no. 

Q. Would these studies have been published, and 


30 
if not are they available in some way for people that are interested? 
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- 114 - McCracken, cr-ex 
A. The one study that he did on the incidence of 
cancer was published. The other one has not been published, and 
5 the manuscript has not been released by Dr. Chovil since he has 
left us. 
Q. So this would be his own property rather than 
that of the Board? 
ARP PMYes Se thats’ right: 
Oe in “avscussing witheMr. \baskin~this morning the 
a schedule three, my impression from your answer was that, whether 
it was explicitly or implicitly decided, certainly my understanding 
is that the best route to take was to take one of guidelines 
rather than either regulations or legislation, or setting 
Somethinordown in that fashion.” “Is that’correct? 
45 Az Yes, that s8right.-— We felt thatreby urilizing 
guidelines, by developing guidelines, that that would give us 
the greatest latitude. 
For instance, if we want to change a guideline, 
we do not have to change the Act, so that this gives us freedom 
there to move within the guidelines, and indeed this is what we 
20 have done for several guidelines is, we have revised them and it 
has not been necessary to have the Act amended in order to do this. 
So we feel that the application of guidelines has 
worked out pretty well for us. 
DR. DUPRE:* Could F just™ask you to clear up ‘one 
POinc lor me? 
“4 My understanding, if you want to change schedule 
three, is that what is required is not a legislative amendment, 
but simply a Cabinet order-in-council. Schedule three is in 
the: regulations ,-1s 1t not? 
THESWLINEGS : ~bereally “can't “answer; I'm HOt Ceutalh, 
30 MR. McCOMBIE: I believe that to be the case, too. 


DR DUPRE: Okay. elt ecame “out differently. 
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MR eMCCOMEIEce) ©. ‘Well, appreciating that the 

Board is not bound by precedent, I am aware that you certainly 
5 anvenmi ne cOouCch with Other jurisdictions. 

I am just wondering whether you are aware of, and 
if so have any comment on, the bill that is currently before the 
House of Representatives in the U.S., on asbestos, in which there 
is an irrebuttable presumption right in the legislation, as far 
asemesothelioma goes and as far as asbestosis goes, and also a 

4 strong presumption as far as lung cancer goes. 
This seems to be going in a completely different 
way than the WCB here is. 
THE WITNESS: A. Well, yes, I am aware of these 
activities, but I must confess that I really don't know what 
15 the ultimate direction is going to be if they are passed into 
law. I don't really...I don't really understand how or under 
what circumstances, indeed, they may or may not be applied. 
TL chink thatewhat, they are saving is that this is 

a first step in compensation legislation in the United States, 
that if a person does have a history of exposure and if he does 
20 develop a disease which has been identified with that particular 

substance, then that opens the door that indeed he does not have 

to go to the ultimate in order to at least address the fact that 

a claim can be set up and all the documentation can be reviewed. 

OpeeOkeay, 2onave JUusSt.one tinal question, Dr. 

McCracken, and while I realize that you are here in your 

2 Capacity as executive director of medical services of the WCB, 
and therefore relating strictly to the compensation end of things, 
I was quite interested in a news story that appeared in the Globe 
BideMoatieOlMeckOriL oti wlooU,, 1 whechn you are quoted... .and First 
of all I want to make sure that you were quoted correctly... 

30 concerning asbestos levels. 


You are quoted as saying, quote: 
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Q. (cont'd.) "Anyone who says two is too high is 

guessing at something not based on numbers. It's 

very easy for people passing regulations to say point 

LIvemlseLi gat, bute theywdonwt Havettorlook) at®the 

economics". End quote. 
Bi coleOc nati) caAmewoOnderingpi eG -thatuis tawialr- quotation" or if 
you were misquoted. 

A. Well, I have some recollection of that interview 
and it would be my opinion that if indeed I did say that, that 
meewassnOtemyetullMintentionwto do wso; "ori that thetintormation 
was changed in the news article. 

What I did say was this, and this is my recollection 
and tetsestill mylopiniony andsthateis; with the advent ofthe 
two fiber regulation, what I was attempting to convey to the 
reporter was that...and I believe I said the jury is still out, 
Lt’ semy recollections Arand what ’l “was saying was at that “point 
in time no one really knew, nor did they have the figures or 
data to make the statement, that this was a sufficiently low level 
to prevent further development of .asbestosis cases, or that it 
was an insufficient level and so further cases of asbestosis would 
evolve with people going into risk at that level. 

That's what I was saying, and I quite agree with 
you that it really didn't come out the way that I intended it. 

Q. I guess the one part in particular that concerns 
me is the suggestion 'they don't have to look at the economics', 
and I guess the question that arose in my mind when I read that 
is that you are a medical doctor and you are working for the 
Workmen's Compensation Board, and in both those capacities it 
strikes me as...I mean, that strikes me as yet again a third 
consideration that I feel, rightly or wrongly, shouldn't be 
involved in either medicine or administering the Workmen's 


Compensation Board from that side of things, and I'm just 
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- 117 - McCracken, cr-ex 
Qe cont de. CUllOUS= as tO what yourmeant by 
"look at the economics’. 
5 I mean, it seemed to be suggesting to me that you 
WemcecolcctNedewiti tie Limancilal situacion- Of the companies’ 
A. Again, I would be of the opinion that there is 
a certain amount of misinterpretation in what I was attempting 
Lo convey to the reporter. 

Tos my recollection that what I was attempting to 
bs convey to the reporter is not that I was concerned about the 
economic impact, but what I was attempting to convey to the 
reporter was that persons who are not involved in the administration 
of workers' compensation but who are outside of that field, and 


who express an opinion that yes, they can see no reason why all 


15 cases of bronchogenic carcinoma that occur in asbestos workers 
should not be allowed, that they are approaching it without having 
to take into consideration any factor except their own perception 
of the problem. 

MRep MCCOMBiIb “Oxay. ~ Thank you very much, Dr: 


McCracken. 


20 
DR. DUPRE: Mr. Starkman? 


CROSS-EXAMINATION BY MR. STARKMAN 


Ole  MCCLracten 1 SeCCIOn 11 ty-Lour OL the Act 
the only section dealing with rehabilitation? 
a A. le Delieve Lt 1s. 
Q. I'm just wondering with respect to the special 
programs that you described, for the Elliott Lake miners and 
the special program at Johns-Manville, why was there a need to 


set up these special programs? I guess specifically, why wasn't 


the...why weren't the diseases and injuries at those various 
30 places dealt with in the normal course? 
eee Weu ite et robe Ol ae, Sidi sa btemoteto 


Lei 
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- 118 - McCracken, oe 
AS. (Cont dad.) “answer that’ question, but it’'also 
overlaps into the claims interpretation of the Act. 
But what we were dealing with here in the special 
rehabilitation program was different from general rehabilitation 
in that we were dealing with, in the instance of the miners, 


with miners that had radiation exposure, but they had no disease, 


they had no lung cancer, they had no claim. 


Similarly, with the asbestos workers, we were 
dealing with a group of asbestos workers who had asbestosis and 
who had no allowable claim. 

section fitty—rour is quite specific, really, that 
it applies or must be applied to those cases where there is an 
allowable claim. 

iW order to overcome... . 

Q. That was the Board's interpretation of 
fifty-four, that there must be an allowable claim before the 
Board can offer rehabilitation? 

APeeeliiaters *cOrcect,. dla inorder toscetl around 
that problem we used fifty-four, but we used it in the context 
that this was a special preventative program that might prevent 
the development of disease, and under the Act we do have the 
authority to be able to take those steps. 

Q. So essentially, yes, I understood that was 
the Board's position as well, and I think what I'm asking is, 
you didn't get any special legislation or authorization from 
government to set up those programs? 

eee Cero OTe Gs Ll ees 

OPPO LOe Cie  boalroy. cooudn: 

A. ...obviously the Board gave this careful 
consideration, and in their wisdom they felt that they would 
be able to take these steps without obtaining special legislation. 


Q. So they decided, after considering it, that 
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Oe Cont Coe Gbncy= four wasebroadtenoughwto, allow 
them to offer a rehabilitation program to those persons who had 
some levels of exposure but had no demonstrable disease? 

We That Lsicorrect: 

O2e SOs asisragain; Daethat's thesinterpretation 
whiuchatheytare ablestosgputi ion frety—four ;iawhy didn't. siwhy would 
they need to set up a special program to do that, and restrict 
uh iy , 

I guess what I'm asking is, why would they restrict 
it to, let's say, Johns-Manville? Why wouldn't they say 'this 
program is available to asbestos workers'? 

A. As a matter of fact, the program was available 
to asbestos workers. 

OeMSGALDErIGht is Bubtitywasn’tyjust to Johns=-Manville? 

As No, eno. 

Q. All asbestos workers were eligible to participate 
in the program? 

Ae ‘That. 1s) connect socAnd againprtimusttsay that 
the reason that it was identified as a special program both for 
the uranium miners and then for the asbestos workers, was due to 
the fact that we were dealing with cases where there was no 
allowable claim before the Board, and therefore the Board 
considered that in order for them to utilize section fifty-four, 
it had to be utilized in a very specific manner by the setting up 
of a special program concept. 

Q. Perhaps I'll take it up again with Mr. Pearce, 
BUteLETreceal enimasayingethat witherespect to the.jabidon'trhave 
the numbers in front of me...but with respect to the thirty-two 
people who were eligible to participate in the program, some of 
them had diagnosed asbestosis? 

Ame “esnethatis iraght. 

QO. So wouldn't those people have been eligible under 
fitty=four? 
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A. Yes, they would have. No question about it. 

Q. So some of the people would have been eligible? 

A. Any of the cases of asbestosis that had a claim 
allowed and that had a permanent disability award,under the Act 
they are in a position where they can avail themselves of vocational 
rehabilitation services which would include the services that were 
given in the special program. 

However, they were included in the special program 
so that we wouldn't have duplication. 

In other words, we didn't want one group of workers 
that had allowed claims with pensions being dealt outside of 
the special program, and the rest being dealt within the special 
program. We felt that for the program per se it was much better 
to include all the workers in that one program. 

Q. So all asbestos workers were included in the 
special program? 

AGRE SeCS patie Secorrect, 

Q. Now, we understood or I understand that in order 
to be eligible for the program you must be working or have been 
wWoUukinogeon May 213th ,.19/6,.in a risksarea? 

A. Not to my knowledge. The criteria...one of the 
Criteriagsis that to be eligible to enter into the program, it 
must be identified that you are working at risk, and I don't 
identify any particular date. 

In other words, as the workers were interviewed, at 


the time of interview if they were working in an area which was 


identified as being at risk, irrespective of the date, then they 


could indicate their willingness to enter the program. 

Oye enOmletbeseceatrwi thechat proposition first, and 
I understand there were two areas that were considered to be | 
risk areas at the Johns-Manville plant in West Hill. 


DP ec Ate OUC hea Olmt Oa Ci. Tloon! tu know. Iocan es 
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A. (cont'd.) have those details. 

Q. All right. The decision to make the special 
program available to only those who were working in risk areas, 
when was that decision made? 

A. Well, that was part of the special program 
document itself. 

Q. You mean it was made right at the beginning? 

pe or 

Q. Before the interviews were done? 

An” “Thats correct. 

In other words, part of the requirements were that 
a person would be eligible to enter the special program if he was 
ot Disk. @ That WasS"part ‘of the criteria. 

Q. Why was that made part of the criteria? 

A. Well, because, this was a preventive program 
and in the first place nobody...no medical expert could tell us 
whether or not this was the correct thing to do. We had to make 


a real presumption that even if there was only one case down the 


line somewhere, where someday we may be able to say because of 


the fact we took that one case out of risk we prevented him 
from developing asbestosis, then it's a success as far as I'm 
concerned. 

But at the time that we were into the program, 
at that stage of the game nobody could tell us that this was the 
Pranic Or "wrong =cthingecto- do, “or Vf tit was *ever worthwhile. ‘So 
that the name of the game and the reason for the special program 
was to remove people who still were in a situation of ongoing risk 
of developing asbestosis. 

Q. On the theory that asbestos would remain in 
certain parts of any given manufacturing establishment? 

Dee Siiiae Sepigntewes =n other words... 


Oz There were risk areas and nonrisk areas? 
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A. .-.in other words, a person who continued to 
breatlh® asbestos particles, we wanted that person, if he was 
agreeable and if he had asbestos fiber dust effects on the clinical 
evaluation, or if he had asbestosis, we wanted that person to be 
given the option to say yes, I would like to go on the special 
program and come out of risk in the hopes that I will either not 
develop asbestosis, or in the hopes that my asbestosis will not 
get any worse. 

You couldn't give them any guarantees with either. 

Q. Of course. But the feeling was that if someone 
had asbestos fiber dust effects and was transferred over to work 
in the fiber glass division part of Johns-Manville, that they were 
out of risk of asbestosis? 

MWeeel (believe thatithateis..: 

Q. That was the decision that was made. 

Now, what about other asbestos manufacturers who 
were eligible for the program? What arrangements were made there? 

A. What we did was, we developed a list of 
various companies that utilized asbestos, and contact was made 
with a number of these companies and requests were made if they 
could identify any cases that they might have concern about, over 
and above that we reviewed our claim cases to determine what the 
sources were. In other words, did we have any cases of asbestosis 
coming from sources other than Johns-Manville, for instance. 
This was a claims activity, and I really can't answer what you 
are asking... 

Q. Mr. Pearce would be the one to ask? 

A. That's correct. Mr. Pearce would be the one, 
or someone from the claims services division. 

Q. Now, I guess...are people...do people continue 
to be eligible to enter the program? 


A. Yes. 
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Oe  fAS LOngras they meet the requirements of having 

some exposure or some evidence of asbestos fiber dust effects... 
5 A. That's right, if they have asbestos fiber 
dust effects or if they have asbestosis, and if they are at risk. 

Q. The other details, of course, we would ask 
Mr. Pearce, because he has been intimately involved with this? 

Ava Yes 7 that's *corrects 

Q. You were talking earlier about guidelines as 

o opposed to putting certain diseases in the regulations, schedule 
three. I guess you are aware of section one twenty-two, nine, 
the presumption section? 

A. Yes. 

Q. So as I understand it then, if asbestosis...or 

15 if asbestosis specifically, or pneumoconiosis, had a column two, 
in schedule three, then someone that had this illness would be 
deemed... it would have been deemed to have been caused from his 
employment? Is that correct? 

A. If that conforms with the intent of schedule 
three, yes, and I believe it does. 

20 Q. Deemed to have...unless the contrary is proved? 

A. Yes. 

Q. In other words, the burden would have drastically 
shifted from the claimant to...I don't know who else...to the 
employer, is the only other party, I guess, to prove that it was 

- not caused from employment? 

Ae NOV bl eOOn st Visualrzesthat, the burden, would 
shift, because that has no bearing upon arriving at a diagnosis 
of asbestosis. Under the present situation that prevails, where 
a claim is submitted, a letter from the worker or his representative 
or whatever the source might be, then the Board immediately has a 

30 responsibility to carry out the necessary investigation to determine 


if that individual has been exposed to asbestos. 
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A. (cont'd.) The same would prevail, it's my 
understanding, if it were under schedule three. 

Then, once that has occurred, then the Board still 
has a responsibility through the chest advisory committee to 
either make a diagnosis or not make a diagnosis of asbestosis, 
so that the diagnosis is the responsibility of the Board and it 
is not the responsibility of the worker. 

. Cee er vie ele wou lel rhe. EO) rin through <how 
the diagnosis is made, because I am still somewhat confused. 

As I understand it, the question of entitlement 
On an asbestosis claim rests with the person who is adjudicating 
the claim - the adjudicator? 

Ave mateo COLPLeCt. 

Q. They are making the decision? 

Poe ae Sat Ce 

Q. Now, as I also understand it, we've been told 
again and again and I think you've confirmed this, that there are 
very few people in this province, very few experts, who are 
capable of making this diagnosis because it's a very specialized 
Tielirana tt Sea dirticult diagnosis to wmake.. Would I. be 
SOLU ceCto in schat 

A. Yes, that's right. There are a few people that 
are considered to be qualified experts. 

Q. But the people......at least in the Board's 
Opinion...the people who sit on the advisory committee are such 
Sxperis: 

Dees 7 LoaL  TseCcorrect.. 

Q. So we have a group of experts, and can you think 
of others, any others who would be qualified to make that 
diagnosis? 

A. Oh, yes. There are a few radiologists throughout 


the province that have had sufficient exposure that I am of the 
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Ane (cCont.d.) Opinion that they are’ quite competent 
to make the diagnosis on radiological examination, but then again 
they are not in a position to then enhance, in a questionable 
case, to enhance that data by pulmonary function studies. 

Tieotnere words, Lt S most uUnustial ror ‘a radiologist 
to also be in a position that he can evaluate pulmonary function 
studies. He is the expert in his field, but not in the other. 

So this is the problem. 

OPV >O basically the Cpinion that you get from the 
advisory committee on whether or not someone has...is asbestotic, 
is one of the best opinions you are going to get in this province, 
aecoraing, tO Vou? 

Pee vats) Cie te. 

OQ. #Sor1t s»uniikely that anybody 1s going tobe 
able to get evidence to challenge the opinion of the advisory 
committee, given their statute and their experience? 

A.) Well, I) don’t think’ 1t S a Matter of challenging 
their opinion. What happens not infrequently is that in the 
surveillance program a report will be sent out, and at this 
stage of the game there is not even a claim with the Board and 
we don't even know that that particular person exists, but he is 
part of the surveillance program, and a report will be sent out by 
the Ministry of Labour, formerly Ministry of Health, that for 
instance there is evidence of a plaque being developed in the 
pleura. 

Q. You receive those reports from Grosvenor Street? 

A. No; we do not receive them. These reports are 
sent out to the man's attending physician, and not infrequently 
the attending physician will look at the report, without ever 
Navangeseen the x-ray, and wiili® come to the conclusion that this 
can only mean one thing, and that is that his patient has asbstosis. 


What the chest advisory committee attempts to do is, 
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A. (cont'd.) when the case comes to their attention, 
they attempt to resolve this difference of opinion - not challenge 
the diagnosis of the family physician, but to indicate as a result 
of their studies that while the individual is snowing signs of a 
plaque developing, that he does not clinically have asbestosis. 

Q. But when someone makes a claim for asbestosis, 
as. understand 1t, "it goes*to Dr: “Stewart or Dr. “Dyer, ‘who 
refer to the advisory committee, who then communicate a decision 
back to one of the doctors? 

A. That's correct. That's separate from the 
surveillance program. 

OP eice  elmuUncderstande cial. el" mM Erving @tOoRatach 
with the adjudication. 

They communicate it back, and that"s" their opinion. 
And then Drs. Stewart and Dyer pass that opinion on, essentially... 

1G GSN 

Ge #y.- <0 tie adjudicators? e They *reallyrdon t 
Change that’ opinion at all? 

i. NO, sehates=rrgnt. 

Ons ihiey= Ust™pass it along? 

Aw hates rignt.” Very rarely, very rare. 

Q. Now here you have the adjudicator who is supposed 
to be sitting on the question of entitlement. Now, we know there 
is only very few doctors who are capable of making this decision. 
The best doctors in the province have not adjudicated, but have 
given their opinion. 

What is the adjudicator supposed to do when he is 
looking at the question of entitlement, and what room is there 
left for the adjudicator, realistically speaking, to do anything 
other than confirm what the advisory committee has said? 

A. Well, there are quite a number of things that 


Eicmanyuartcator Nasetier responslbiiittye co do,Wand! [4m ’sure® that 
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Pie CON a.) Mr. McDonald could address that much 
better than I. 

5 But for one thing, they have to take a look at the 
history of exposure once again, to ensure that indeed the history 
of exposure does exist. 

They have to take a look and make sure that it 
complies with the two year limit in the Act, for another thing. 

Q. Assume we've gotten over those, we are at the 

10 question of the diagnosis of impairment. If we are at that stage, 

what can the adjudicator do other than confirm the decision, 

confirm what the advisory committee has said? 
A. Well, the alternative that the claims adjudicator 
haswisecnat sit hess Puncomfiortable Wwithany part ofthe claim, 

fs miewere sewithin his prerogative to refer the claim back to...if 
feo a medical acOonCenn that neachas un sbacketo Dry Dyer vor Dr’. 
Stewart. If it's a nonmedical matter, then indeed the matter may 
be referred - if it's a matter of rejection - it will be referred 
to the claims review branch. 

So they do have a responsibility that they must 

20 exercise, and they must ensure that the claim conforms and that 
Buerletter Of the Act mMisiicarried lout. 

Or Done you sthinktthat the benefi1t-of—the-doubt 
principle should apply not only to the question of adjudication, 
but in the types of situations we are dealing with here, with 
asbestos claims, where I would suggest the adjudicator, because 

= of their lack of medical knowledge and the specific type of 

knowledge, is really obliged to accept the advisory committee's 

finding, isn't it...shouldn't the benefit-of-doubt principle, 
wasn't it intended to apply to the question of the medical finding? 

In other words, when there is a question of whether 
39| Or not someone is asbsetotic, they are to be given the benefit 


of the doubt in terms of making that sort of determination? 
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Oe (Cont, oon I mean, as I understand it, and I am 
a layman here, there is a huge grey area we are dealing with here, 
5 not like broken fingers and other traumas. There is a very grey 
area, and wasn't this designed to allow the benefit of the doubt 
as to whether someone has an impairment, give them the benefit 
of the doubt when there is a dispute on the issue, potential 
dispute? 
A. Well, now, you are mentioning impairment, and 
10 that implies that we are in a situation where diagnosis has been 
made and the diagnosis is asbestosis, in which case the claim 
is an allowed claim. 
Ore “Ale rirontle wel dee back Tpithenle thebquestion 
is diagnosis. Shouldn't they get the benefit of the doubt at the 
diagnostic stage? 
A. Well, I would submit that they do get the benefit 


15 


of scientific evaluation - not doubt - evaluation. 

In other words, I do not see how benefit of doubt 
Gan apply to arriving at a‘’clinical’ diagnosis Bither you Nave 
the disease or you do not have the disease, and it's based upon 

20 the preponderance of clinical data. 

Q. We heard from Dr. Vingilis that there are five 
members sitting on the advisory board, let's say, on a given day. 
There may be disagreement between them as to whether or not 
someone is an asbestotic, and they talk amongst themselves and... 
I'm unclear whether they arrive at a consensus or they just 

“ie agree to disagree...but only one report goes on back to the board, 
where in fact there may have been disagreement. 

Don't you think that if there is disagreement in 
the advisory committee, then there can be disagreement on this 
question, that that is a doubt, and that that doubt should be 
communicated to the board and to the claimant that of the doctors 


30 
considering it, some felt that it was asbestotic, some weren't 
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Q. (cont'd.) sure, some may have felt otherwise? 

A. Well, so far as communicating that to the claims 
eadpuorcatuon startyai don it think thatothat would’besofoany 
assistance to them at all, because the responsibility to make 
the diagnosis rests with the chest advisory committee per'sse, 
and in a situation where you have three saying yes and two saying 
no, under that situation the majority decision would undoutedly 
prevail and it would be finally joint consensus that the person 
10 does have asbestosis. 

Ope Ves seDUL LOreme my USt.s.. 2 On tt want, CO -GO..-.1 
just want to go at it one more time. 

The first sentence of the directive on benefit of 
doubt says, "the benefit-of-the-doubt principle is applied to 

all levels of decision making at the Board". 

Be Now, the adjudicator is the one who is going to make the decision 
whether someone has the disease or not, is that right? 

A,eelnat sarignt. 

Q. I mean, the ultimate decision rests with them, 
so when they are making the decision aren't they entitled to have 

20 the benefit of...they are entitled to the benefit of the advisory 
committee's report, but shouldn't they also be apprised that 
there may have been conflicting opinions on the advisory committee? 

Because then if there are conflicting opinions, the 
adjudicator may sit there and say well, the experts have conflicting 
Opinions, maybe there is a doubt and I should give the benefit of 

25| the doubt to the claimant. 

A. Well, again, really I think that the only thing 
that can be done is to give the best available diagnosis to the 
elarmswadjudication staff: 

In the instance of where there is adivided opinion 
and the decision is that the individual does not have asbestosis, 


30 
then the situation that prevails there is that that person is 
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A. (cont'd.) under the surveillance program and 
that person also is marked down for reviews, and as Professor 
Barth points out, that it's quite common in the course of review 
for the chest advisory committee to change their opinion from 
a rejected case where there is not asbestosis to a case where 
indeed there is asbestosis, and this is due to progression of 
the disease and more definitive clinical information being 
developed. 

this, Ws pheiwayecthat{ ein myeopinion,~fthat it,~should 
be applied. 

Q. I agree. When there is new evidence, everyone 
is always entitled to reconsider. 

A,me rea Dosen Ont. 

Q. But it seems to me what I'm hearing is, you 
make it sound as if medical science is like physics in that it 
can easily be...you know, it either is or it isn't. Whereas 
wWOuULdn.: Ltubesfairerousayathat in yquestions.of; diagnosis of 
this sort there is a large grey area? A large area of 
uncertainty in which highly-specialized and trained people often 
do disagree? 

Ae Meawouldnateciassity itwas being.a) large area. 
I would say that there is an area where indeed it is difficult 
to determine whether or not the individual has a medical diagnosis 
of asbestosis, or whether the diagnosis is asbestos fiber dust 
effects. 

DecdChe crcl inkethates tC Shae largevarea. 

In other words, from my knowledge of the activities 
of the chest advisory committee, the usual case is a unanimous 
Opinion that asbestosis does not exist, Or a unanimous decision 
that asbestosis does exist. 

Now, there is the occasional case where there will 


be a difference of opinion, but the purpose of the chest advisory 
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Ay COniad «)) COMMLECLeGs iS not, to foist, that. onto 
a claims adjudicator that he must make a determination as to 

5 whether or not the individual has asbestosis, because that's in 
effect what you are suggesting that the claims adjudicator is 
Sosnomcorhnave cto do. 

We feel that that is...he is not trained to do that, 
as you indicate, that he is not a highly-qualified specialist, 
and therefore if our chest advisory committee group cannot arrive 

| at that diagnosis, we really feel it's unfair to expect the claims 
SaegMavcatlor todo so. 

SOuthat Io really think, that it's inappropriate for 
the claims adjudicator to apply benefit of doubt to a clinical 
diagnosis. 

i Q. I guess what I'm really suggesting is that the 
benefit of the doubt should apply in making the diagnosis. I'm 
not...I agree that the claims adjudicator is in a very difficult 
position, but we also heard the advisory committee really has no 
communication with the board as to their policy, so I assume they 
wouldn't know about the reasonable doubt policy? 

20 A ee ON ee Sy et ey OO, 

Q. How would they know about that policy? 

A. Well, during the course of our meetings and 
discussions, and Dr. Stewart meeting with them, they are...I would 
say the majority, if not all of the members, of the chest advisory 
committee are familiar with benefit of doubt. 

ZS But having said that, what we expect of them is 

not to express benefit of doubt. We expect of them to express 

an opinion relative to a diagnosis, and also relative to probability. 

Q. You see we are sort of in an impossible bind 

here. If the benefit-of-the-doubt principle is supposed to apply, 

is to apply in terms of making a diagnosis, and the advisory 


30 
committee is not supposed to express opinions on doubt but only on 
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OFF, (COna dae clicwcaltdiagnosils ». andytchemad)udicator 
Momnotueln anpositvon, tomwapply themprinciple with respect to 
diagnosis, then we are in avery difficult position because the 
benefit-of-the-doubt principle doesn't get applied, it gets lost. 

heey eNO eierions © tah nkwthnatie targets tlost:. 

Q. Why? Why doesn't it get lost? 

A. Well, because the claims adjudicator TSyeun-a 
position to apply the policy of benefit of doubt in those 
situations where the evidence is equally weighted, and where 
the evidence is not equally weighted, well then there is no 
requirement to apply benefit of doubt. 

Q. You mean when the evidence is equally weighted 
on the guestion of entitlement? I mean, excuse me, on the 
question of diagnosis? 

Ast ess 

OO; MINOW eS wOULdniat Gitbertratr, has sxwhere:t] 
started and probably where I'll end, but wouldn't it be fair 
to say that when you have a small group of people who are very... 
a few people who can make this sort of diagnosis, and they are 
concentrated on the advisory committee, and the advisory committee 
woe constant..,.04s) a working relationship with the Board, that 
PoesedOlng tO pemveryedartricultetor ta) claimant, moun average 
claimant, to get together the type of evidence which is going to 
lead the adjudicator to do this sort of weighing of the evidence 
that you are suggesting, because all the expertise, most of 
the expertise, is going to rest with the advisory committee's 
decision? 

Ax, Wekl of ccourse,, myvresponse itorthat once 
again is that to my knowledge the claims adjudication branch 
does not require the worker to get together the evidence to 
SUCpOmranLSs <claum. 


ASmaumotvcer ot fact, phatiins ices ive’ csaid. i=) ithe 
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Ae CONG a:) — responsibisticy Of the claims 
eajudi1Gation branch, ana they must” do” that. 

I would suggest in the hypothetical case that we 
have been talking about, that in a situation where there was a 
VeGvesaOiiticant, OL Opinion, but that’ the majority of the chest 
advisory committee felt that the person at that point in time 
on all the evidence did not have asbestosis, that what they 
would do is they would make a recommendation that that case did 
not have asbestosis at the time of the current review, but that 
the case should be reviewed in six months. 

OO.” Yes; 1 understand that; 

Well, moving onto appeals, you were asked about 
the appeals and the suggestion was that the advisory committee 
would review it, and if there is new evidence they might change 
their opinion. 

I entirely agree with that. I want to stick with 
the case where the advisory committee sends in an opinion that 
a person does not have a disease, the matter is appealed, and 


then it could go back to the advisory committee at that point? 


A. Yes. 
Of eal Perici: 
Now, doesn't it seem to you...it seems to me...that 


in that case the advisory committee is unlikely to change its 

mind? As a matter of fact, probably would bend over backwards 

not to change its mind? They made a diagnosis, and if there is 

no new evidence aren't they very likely to stick by their diagnosis? 
j\ys NESS e | 
Q. And the same all the way up through the process? 

All the way to the appeal board level? And to the corporate board? 
A. Yes. If you say...in the appeal environment, 

the nature of an appeal is that the appeal is to be heard, hopefully 


based upon new evidence that will be submitted, and/or review of 
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- 134 - McCracken, cr-ex 
A. (cont‘d]) current) evidence. 
QemlidtesstOnr reconsideration Of a) decision. A 
5 person has a right to appeal the decision of the adjudicator 
whether or not there is any new evidence? 
Ae lilauesSerd ont, 
Q. On the basis that an error was made? 
A. That'sjright. That's.as I-say ~,.and/or) review 
of the current evidence. 
OO. sscese 


10 


A. Because that is in effect what happens. In the 
hypothetical case that you are discussing, you are saying in 
effect that the worker feels that he does have asbestosis, he 
has been told no, you do not have asbestosis, therefore you do not 

15 have a claim with the Board. He appeals that decision and no new 
medical evidence is forthcoming. 

Theisen cae Situation Like that, what will occur is 
that the content of the file may be re-examined by Dr. Dyer 
Cue Ores cotewart, fromea Medical standpoint, and, they will come to 
a conclusion relative to the diagnosis. 

20 OFemHOWms) dreaebDis Dycrsor Dr .sStewart, <inethe 
re-examination of a file, going to overturn the opinion of the 
advisory committe? 
A. Just the same way as they may overturn the 
Opinion that is in any other file from an orthopedic surgeon or 
& from a neurosurgeon, is that on examining the file if they find 
that some factor has been overlooked, something is in that file 
that has not been taken into consideration from a medical 
standpoint, then indeed this is the...could be a factor in 
reversing the decision. 
Q. You mean the advisory committee missed something? 
30 ACPeCOGLeCCer es Thatusarrtont. 
OpeuVny didniG they dosthatisort.ok reviewsat the 
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= §)35."- McCracken, cr-ex 
OO. SCONt Was) first rstage, "at "the™@adjudication 
level? 
5 A Bid Cnt erOollow vow there. 
Q. Well, why, when the...why wouldn't that review 
that you are suggesting might go on, why didn't that happen at 
the adjudrveation or ‘the claim an the first instance? 


Aw Well? “t will in the*situation where a claim 


is denied. It must then be reviewed by the claims review branch. 
7 O- Exactly.” So it has been done when yow get “to 
the first level of appeal? 
A. Right. 
Q. All right. So it's already been done when the 
claim is denied, and a claimant goes to appeal and there is no new 
15 evidence in the sense that the condition hasn't worsened, 


demonstrably worsened. I suggest the claimant can't possibly 
succeed. 

A. In the situation like that, well then in all 
probability that claim will be referred back to the chest 
advisory committee, who will then obtain new x-rays, possibly 

20} some further pulmonary function studies, and will re-evaluate 
all the evidence. 

Q. But they are just going over the same evidence 
they had before? 

Ave INO NO. Iecald thatsthey wild obtain. ..they 

_ may Obtain new x-rays, they may obtain further pulmonary function 
studies, and they will in all probability re-examine the patient 
for clinical signs - did he have no rhonchi in his chest when 
he was examined the time before, and they bring him back in and 
examine him and he now has rhonchi. 

Q. What you are suggesting to me is that if 

30| someone appeals their claim, it would go back to the advisory 


committee and they will look more carefully, they will do a more 
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OF (cont'd.) ENOvVOUChM Ob tian tney Gid the rirst 
time? 

Nee NO;Fer0O, MO. 9 They will not, do a more thorough 
job. What they will do is they will see whether or not any further 
investigation would be of any assistance to them in making a 
determination, and if they decide yes, it has now been four months 
Since the last chest x-ray and this file is now back before us 
and this case is before us, we think it would be worthwhile, with 
that passage of time, to get a new chest x-ray, then this is quite 
FuserrL1ed -anaeis the=correct clinical course to take. 

Ov si “understand*what you are “saying, but I= think 
what troubles me about that procedure is it's almost as if the... 
that's not really how an appeal process is supposed to work. 

I mean, granted there are long passages of time 
in every process, but you are supposed to be appealing the 
initial decision, not letting time pass so people can reconsider 
it as if it was a first-level decision. 

Ae "wellewre "os not...we don tallow "the time "to 
pass any more than we can help. What I'm saying is, that with 
the maturation of a claim that very often the time indeed has 
passed, so therefore when it's looked at, very often in certain 
cases it will be determined that further investigation well might 
be indicated. 

Q. So by the time it comes up for appeal, 
inevitably some time has passed which therefore would justify 
a further investigation by the advisory committee? 

AieeMay. «May justity. 

OUR Or pice Mays ee ee ee EL Ty tr 

But if there is no further investigation, then 
the claimant really can't succeed on appeal, because the 
advisory committee's documents are just there as they were at 


the first level? 
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ae UE SET) Te McCracken, cr-ex 

A. Unless there is something new that they have 
overlooked, something that they have overlooked. 

Wo ‘Okay 

Now, the guidelines... 

MR BOWARDSe? 9 Pudong meanito interrupt, Mr. 
Chairman, but I am conscious of Mr. McDonald's time commitment, 
and I'm wondering if it mightn't be convenient to interrupt here 
to get Mr. McDonald on the stand. 

DR. DUPRE: Well, I think one thing...we can be 
in Dr. McCracken's hands. 

Do you have a fair number of additional questions? 

MR. STARKMAN: Well, I had. 

DR. DUPRE: Okay. 

MRUSSTARKMAN SE Si=coulad probably finish in about 
another five to ten minutes. 

DR. DUPRE: Perhaps...let'me ask Dr. McCracken... 
if you could bear with a long coffee break, until about four-ten, 
because I understand that is when Mr. McDonald has to go, I could 
turn Mr. McDonald over to Mr. McCombie, who is the sole 
representative here who hasn't had a chance to pose his questions 
Veur. 

Would you be agreeable to coming back at four-ten? 

THEMWEUNEDoOss Sure, thatlesataine. 

MR. STARKMAN: If I could take five minutes and 
finish, I think that would be the best thing to do, because I 
don't know if Mr. McCombie is going to finish anyway, before 
POU Cen. 

DR: DUPRE? One’ things l don’tewant. toodosis! to ask 
Mrs McDoOnald=to~ come backeherer for: ax fourthytametyaSoido you want 
to give Mr. Starkman five minutes now, and we'll get through with 
Mr. McDonald by four-ten, come hell or high water? 

Okay. Go ahead. 
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- 138 - McCracken, cr-ex 
MR. STARKMAN: Q. On these guidelines, you said 
one of the purposes of the guidelines was to...I believe one of 
the purposes was to publicize the Board's position and make 
known the Board's position on this, on these types of claims? 
PHEOWLINESS ‘6@ Acme NOS assdOntit beluecvye,d] said that. 
I said that the guidelines were public documents and anyone 
having interest in them, that we were able to identify, as we 
developed them, we distributed them to those parties and then 
10; anyone making a request would receive them. 
But that was not one of the purposes of the 
guidelines. 
OO. sAndait Wasealsous, ,buteityweas to@provide 
untrormity to decision? 
Den lhatLets.COonrect. 
Ni Q. Would you agree that another way to achieve 
unformity in the decision-making process would be for the Board 
CO publish iats-decisions? 
AvmenNOye waon.t Lhinksso; ei Becauseaby publishing 
decisions, immediately such a decision tends to act as a 
20 precedent, and I'm not convinced that an individual decision should 
be used as a precedent to set the pattern for all future decisions, 
because that first decision could well be in error, and if you 
set it as a precedent, well then you obviously are into problems 
Poe COLLeECCING. a. 
Ov ee Lt sSeGLoOnt el ietoemAcCtatiatwyOougare: nob bound 
25) by precedent, so you wouldn't have to worry about that. But it 
would be a way, you would agree with me, it would be a way 
of achieving some sort of uniformity in the decision-making 
process by notifying at least other...notifying everyone 
involved, people working at the Board and others, as to what 
is happening in particular areas, particular claims? 


30 
A. Well, Board personnel are aware of how the 
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- 139 - McCracken, cr-ex 

Are (Cone a.) = -quidelines@are®tuséed; ’so-Ttdon't 
think that would be of any particular assistance to Board 
personnel. 

The individuals involved in a specific claim are 
advised as to the outcome of that claim, so that I believe they 
are adequately informed, and certainly their representatives are, 
insofar as I'm aware, so that again I really don't see what role 
would be served by publishing decisions. 

Q. Now, in the guidelines... 

AR*=lknow enat) tes donesin- -Brrtish Columbia. 

Q. Let's take the asbestos...the lung cancer 
guideline, where it says there must be a clear and adequate 
history of at least ten years occupational exposure to asbestos, 
and that determination is going to be looked into by the 
adjudicator? 

Ay Yes, *that’is correct? 

Q. Now, let's take the case of a nonfixed site 
worker, a construction worker or demolition worker, how is that 
determination, made as to whether they have sufficient length of 
exposure to meet the guideline? 

De Well, Again 7s o really=think thateyou are 
addressing the wrong person when you ask the question to me, but 
I will do the best I can. 

Q. Who should that question be addressed to? 

A. That should be addressed to either the executive 
director of the claims services division or to one of his 
representatives. 

Q. Well, he's here. Why don't we leave the question 
and we'll ask it to him if he is better qualified to answer it. 

MR. STARKMAN: Well, those are my questions. I'll 
reaver ac that. 

Deis DUPRE. SJust one-point, Dr. McCracken; and 1 


7540-1171 


aes) SASS 


1 | | art “> ned GOkRneweege & co ore 
: 3 sea @2’ ope Sire So! tAe eines 46 
Pee) OAS SPO ~ Sb esqks 
i es vy » : \ fe Le 

ab. OOF fiers nee) try. and oes esis vee a 
tlaw 2 Sout a9 ah Law J 

outy wmaes | 

we 


iat 


z 


roo sae 


- 140 - McCracken, cr-ex 

DR. DUPRE: (cont'd.) listened very closely to your 
dialogue with Mr. Starkman, also with Mr. McCombie, about the 
Manner in which the benefit-of-doubt policy applies. 

As you point out, it's more an administrative legal 
tool than a medical tool. It gives to adjudicators along the 
appeal ladder, as I take it, some assistance in what kind of 
evidence to accord greater weight to - that of a specialist 
as opposed to a nonspecialist, so on and so forth, and I can 
10 appreciate the benefit-of-the-doubt policy is useful, and 

doubtless is applied in questions that involve the cause of 
death of an asbestotic in the lung cancer cases, the GI cancer 
cases and so on. 

i want to worry about Mr. Starkman’s concern that 


life is a little bit different in the realm of asbestosis, where 


15 F é : : 
basically, as I take it, what is coming forward ~- at least from 
the ACOCD - is one collective consensus that may mask some 
disagreement. 


One point that you have made, that again I want 

to think about, but there is doubtless something there, is 

SummomecOurse that in the asbestosis case, to the extent that the 
disease is progressive, of course the disease itself, so to 
speak, permits the ACOCD to readjust the situation. 

Now, let me ask you this - I suppose there is 
another point that I might take into account when I'm going 
tOvdo all my worrying about this, and it runs something like 

25 this: In the asbestosis cases, of course, there may well be 
other medical opinions, your testimony makes this clear - from 
family physicians elsewhere, corporate physicians, as to whether 
or not the individual has asbestosis. 

What you are doing through the ACOCD, I guess 
could be described in terms of your benefit-of-the-doubt policy, 


30 
as securing a collective specialists opinion. Would that be right? 
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- 141 - McCracken, cr-ex 
THE WETNE So se eYes < 
DR. DUPRE: And at this juncture, of course, one 
has to ask oneself the question as to whether there may be grounds 
for, within the framework of the benefit-of-the-doubt policy, 
treating a collective specialits' opinion in the same way as one 
might treat a single specialit's opinion. 
THE WETNESS<s. Well,.1 can only, refer ito }jurisdictions 
10 such as British Columbia, that do indeed use outside medical 
review boards, and I believe that they are three-members boards, 
and I'm sure that from time to time there is disagreement among 
the three physicians. But what they do, according to my 
understanding, is that they debate the issues which are separating 
them until they come to a resolution of opinion, and there is 
15) only one opinion that is submitted to the Board. 
DR. DUPRE: Is it your view that the proposed 
medical review panels, in the White Paper, may help us with 
some of these problems that we have been talking about? 
THE WITNESS: They may. I think that they would 


have to be very carefully designed, and we would certainly 


Se have to obtain tremendous degrees of ongoing co-operation 
from the medical profession to make them work for us. 

DRewDUPr Recs aNGlLing Dr. McCracken, may .. thank you 
most warmly indeed for having been with us today. You have 
been very helpful. Thank you very much. 

25 THE WITNESS: SOU are welcome. 


---the witness retired 


DR. DUPRE: Now, like ships that pass in the night, 


I'll call your executive director to replace you. 
y 


MR. JOHN McDONALD, PREVIOUSLY SWORN, RESUMES THE WITNESS STAND 
30 ; 
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- 142 - McDonald, cr-ex 
CROSS-EXAMINATION BY MR. McCOMBIE 


Dee DULRL ee Loaik VOU naced, fOr se returning, Mm. 


: McDonald. This gives Mr. McCombie a chance to have his cross- 
examination. 
Wi cChOuUtE rt Uurcier ado, saved «Call jon you, Mr. 
McCombie? 


MRE MCCOMB IS: glhank you. 7). hope this,long 

10 build-up is justified. 

MR. McCOMBIE: Q. I apologize for the delay, Mr. 
MobDonald,,and I'llstry and be as brief as) possible. 

I understand you have to leave at four-ten? 

THE AYOL UNE Coco weve Ss a Sit. 

Q. Well, maybe we can both try and be brief. 

12 Burct Oneal |) .towscc Over some of the things that 
were said the last time you were here, there was two statements 
WMousmace sat ditierent times during the day, and fim not sure 
whether I misinterpreted this or not, but I want to make sure I 
have it clear, and that is whether or not a claims adjudicator 

20 CanyOrecannot gmake a negative decision. 

A. On his own? 

Oe On 21S sown. 

Ate NO je gas tO se a. 

Q. Without the claims review branch. 

A. No, he has to refer that to the claims review 

25 Bienen, 

Q. So in other words, the claims review branch 
is the lowest level of decision making where a negative decision 
would come from? 

Peo CSCO Lect. 

Q. You also mention that someone was preparing an 


30 
analysis of both Barth's report and the critiques of Barth's report. 
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- 104 - McCracken, cr-ex 
A. (cont'd.) She also spent some number of months 
out at our hospital and rehabilitation center, where she was 
5 involved in the actual practice of rehabilitation medicine and 
carried a case load of injured workers who were out there 
undergoing assessment and treatment, and again the senior staff 
out there supervised her activities until they were satisfied 
that she was able to assume a full case load. 
Then when she finished that basic or initial 
ao training, then she returned to the area of industrial diseases 
and currently she is still being exposed to the expertise 
that has been developed by the other industrial disease consultant 
who has been with the Board for many years. 

SOs,Lt Sua Composite type of training, and over and 
ee above that it's my policy that members of my medical staff shall 
attend appropriate medical seminars, meetings, presentations, 

post-graduate courses that are apropos to the type of work 
Eactetnheveabe doing,,and Dr.....both Dr. Dyer and Dr. Stewart 
have indeed been attending such seminars and courses. 

Q. I would assume this would be the case for 

20 all medical staff coming on board at the present Board? 

Denote SaCOLCOCt, 

Q. Another question that Mr. Laskin asked you 
this morning, and I would just like a very brief followup on 
this, he was asking you whether or not you saw any conflict 
between those that are setting the guidelines being in many 

* cases those that are involved in the adjudication or recommendations 
on adjudication for cases, and you indicated that as far as you 
were concerned it wasn't a problem - in fact in some ways it 
was Of benefit. 

I'm just wondering if you see any conflict at all 
30 when these kind of cases go through the appeal system and we 


often see the same people making recommendations all the way up - 
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- 105 - McCracken, cr-ex 

Cee COMO eee ciat. 1S “that OnesGOCcCOr Gives a 
recommendation to the appeals adjudicator, that decision is then 
appealed to an appeals adjudicator who sends it back to the same 
doctor, and so forth, which is our understanding of what will often 
happen in an asbestos case, and I'm wondering if you see any 
Sue ttCemotudl letiechac, OL any, percepe1on, of conflict. . 

A. Well, I wouldn't perceive that as a conflict, 

“a but I would perceive it as the same individual grappling with 
the same problems and trying to determine whether or not he 
should come to the same conclusions from a medical standpoint. 

TOvovercome: that, 10 stour policy that for instance 
if Dr. Dyer has been involved in a given claim and it gets into 
an appeal situation, Dr. Stewart is a person that the file is 

15 referred to, and vice versa. 

If it goes beyond that, then not infrequently this 
is where Dr. Gray, who is also acting as a part-time consultant 
for the Board, will then become involved and it will be his 
responsibility to introduce his opinion and of course this is 
a separate function that Dr. Gray has from the chest advisory 

3° Sonmittee, in that...and its primarily with the cancer claims 
where they don't come before the chest advisory committee in 
any event...and he acts as another consultant. 

Beyond that, then our other course or avenue is 
indeed to obtain the opinion of another independent, outside 
25 consultant, which either Dr. Dyer or Dr. Stewart can use as a 

base for new information, new opinions, new evidence. 

Q. Can I just make sure I have this straight? 

Did you say that if, for example, Dr. Dyer were involved in the 
initial adjudication and there were an appeal on that particular 
SlaieeciotertewoulLd. automatically go to Dr. Stewart? 


30 A. Not automatically, but invariably this is the 
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=i) Oe McCracken, cr-ex 

Jee CONtsO. Bee AnVONe Iwhousays, twO.1s too high is 

guessing at something not based on numbers. It's 

very easy for people passing regulations to say point 
five is right, but they don't have to look at the 
economics". End quote. 

BeecteOreail. , lam wondering if that 1S a fair quotation or if 

you were misquoted. 

A. Well, I have some recollection of that interview 
and it would be my opinion that if indeed I did say that, that 
Meawease nol my tUld intention to do so, or that the information 
was changed in the news article. 

What I did say was this, and this is my recollection 
Foun eo stilt my Opinion, ands that is, with the advent of the 
two fiber regulation, what I was attempting to convey to the 
reporter was that...and I believe I said the jury is still out, 
it's my recollection...and what I was saying was at that point 
in time no one really knew, nor did they have the figures or 
data to make the statement, that this was a sufficiently low level 
to prevent further development of asbestosis cases, or that it 
was an insufficient level and so further cases of asbestosis would 
evolve with people going into risk at that level. 

That's what I was saying, and I quite agree with 
Vouethat 1b really didn*t come, out the way that J intended it. 

Q. I guess the one partin particular that concerns 
me is the suggestion 'they don't have to look at the economics", 
and I guess the question that arose in my mind when I read that 
is that you are a medical doctor and you are working for the 
Workmen's Compensation Board, and in both those capacities it 
strikes me as...I mean, that strikes me as yet again a third 
Sonstceration Chat tf feel, rightly or wrongly, shouldn't be 
involved in either medicine or administering the Workmen's 


Compensation Board from that side of things, and I'm just 
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- 143 - McDonald, cr-ex 
AR esthiaceeseCODrnect.. 


On) Pha ManusoewOnceringmmceyou Could tell us who is 


5 preparing it and if you have any idea when it would be ready? 

A. It is being prepared at the Board. I'm not sure 
exactly who is preparing it, and I don't know when it will be 
Bvaliaole, Mr wi McCombiess. = Lespoke’.®.. 

Q. Do you know what department would be responsible 

"; for something like that? 


A. The office of the secretary would prepare the 
ba eis 
O. SO. that would’ be Mr." Joma's office? 
AG ONreedomaye that sycorrect: 
Q. I believe you also gave some indication of 
15 training, as far as claims adjudicators went, and I guess a 
question that I would have is whether or not, within the training 
SyotemscrOr,anvadjudicator that is* coming on to the ID and D 
section whether there is any medical or paramedical training 
Smeanvusortyeas ipartvor that training process? 
A. They are exposed. to some of the medical papers 
“3 that have been prepared in the past, as a part of their training 
program. 
Any specific lectures, per se, I don't believe 
we have had any in recent times. 
Ome SOsTEeWwOULd, Cebe=part or thestraining process 
25 itself to attempt to familiarize them with the various... 
heeCane lee uSteclaLicyethaly polnt. 
Ray, are there any medical lectures involved at the 
present time, with the training program? 
MR. RANTA: There was one lecture that has been 
BevumOveL a jalboday, sbUuts tULsmbasically trarming on =the job. 
30 MR. MCCOMBIE: Q. Just a few questions on your 


testimony concerning appeals. I appreciate that there are others 
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- 144 - McDonald, cr-ex 

O. (Contd...) that. are more expert in this field, 
but if you could just share your knowledge with us. 

You indicated that there was a manager of appeals 
adjudicators? 

Aue Les aes i. 

O. And jpart of their function would be to assign 
adjudicators to appeals? 

DCS eS rs. 

QO. I am just wondering whether or not there is 
any method in doing that or whether it is strictly by coincidence? 

a eNO mene tne y Sein UDeamt ili Dp LO ScuabDUry ,) any 
cases that would be assigned to Sudbury, the adjudicator who 
was next in turn to go to Sudbury would be assigned all of the 
cases from that particular area. 

There is sno designation by particular types of 
sab iiity, 125 that*s what you are... 

Q. Yes, I was wondering - so there wouldn't be 
PemerculLar adj udicators that would be considered... 

Ay NOs. 

OPaeeae Ox PGLUswris Say InOUSst rie Lane. 

A. No, they would deal with any case that came 
before them. 

Q. Also, I was wondering, to the best of your 
knowledge whether a referee, a medical referee as called for 
under section twenty-two, one has ever been used in an asbestos 
Case: 

As, Noteto my knowledge, sir. I. am not aware. That 
question, you would have to review all of the cases where this 
had been involved, and I... 

Ltn senoOtesomelning that =sorings tomind? 

Nac ANfews Taalnge 
Q. The other thing that arises out of the 
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ee ie McDonald, cr-ex 

Q. (cont'd.) discussion I believe you had with 
Mr. Starkman, concerning the corporate board, and I guess it 
brings to mind some problems I sometimes have as far as the 
actual jurisdiction of an appeals adjudicator and/or an appeal 
board, in that what precisely are they guided by? 

Obviously, I would hope they are guided by the 
sca vuGe:. 

ie VSS. 

Q. Now, is it also true that they are guided by 
Board policy? I should say we just had a very brief education 
on the differences between policies, directives and guidelines. 

A. Yes, they would generally be looking at the 
Board policy. If they were going to depart from Board policy, 
they would be discussing that matter to determine what the 
departure is, do they feel that the policy is in error, should 
there be some change in the policy, and they would bring that to 
the attention of the registrar of appeals to request a review of 
the policy if they felt that they were... 

Q. Before and after a decision was made? 

A. It would depend on the individual circumstances. 
They may feel that the policy is clearly wrong, that the Statute 
is, of course, the final jurisdiction and they would be making 
a decision in accordance with the Statute. 

Q. So to the best of your knowledge, an appeals 
adjudicator, let's say, would not necessarily be fettered by 
POacaospOlicy 11 1b) was Clear to that particular adjudicator 
that the merit of the case was such that it should be allowed? 

A. I have seen cases where the appeals adjudicator, 
POomuyeULnd se has now COonLormed with Board policy. Thats correct. 

Q. To the best of your knowledge, is there any 


mechanism in place for either an individual worker or a group of 
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- 146 - McDonald, Cr-ex 
QO. (Contyd.)) » workers through «their sunion, or 
presumably employers, appealing an actual policy? 
5 A. They can request a review of the policy. 
ASmagmatler OL Lace, Avery recently...well, not very 
recently, some time ago, a particular union asked us to examine 
the policy, and that was done. 
Op ea vbesleCanmatelhis, pointe sfOllow up with or. 
Starkman's question to Dr. McCracken, and perhaps you can help 
Ws, us out as far as determining exposure as part of the adjudication 
process - determining exposure for nonfixed-site workers? 
ae eeoenk oiwent Inctouthtsathe other day and 1 
attempted to indicate that where you have, for example, the 
man who is assigned to his work through a local union, we would 
15 contact the union and attempt to contact as many employers as 
possible, to identify where that individual had worked over his 
working career to try and establish exactly what that exposure 
was. 
If any dust readings were available from any of those 
various sites, he would try and get it. 
20 Butwinesome Ofetne Jobs; bb is most difficult. 
BucevyOlUsetry and identify, as best you can, and it"s surprising 
the number of individual workers who do retain their own records 
as to exactly where they have been employed over a period of time. 
Q. Presumably, though, you might run into problems 
in say demolition workers or construction workers, where let's say 
-" they were on a job for six months and there was only a part of 
that time where they were directly exposed to asbestos. 
I mean, it would seem to me to be a very complicated 
process. 
Dem LCS ptt eCansoe,.end.l suggested this, that what 
30; we would attempt to do is have our field investigator visit as many 


Sites as he could, contact the unions, contact other workers who 
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- 147 - McDonald, cr-ex 

A. (cont'd.) may have been at the same site. I 
guess that you would look at the situation that Dr. Dyer described 
in: the gas mask situation - you went back and tried to get as 
much historical data as you could from any of the work sites that 
the individuals were at. 

In his one example, it was one particular site more 
than any other, but this is the type of thing that you would have 
boO,00. YOu swouldyhave*to go-back and attempt to gather information 
as best you possibly can. 

Q. Okay. The other guestion I have as far as 
interpreting the Statute goes, I notice under section one 
twenty-two, one, in the Act - which is the initial entitlement 
section for industrial disease - there is a qualification here 
that the person will be entitled: 

"unless at the time of entering into the employment 

he has wilfully and falsely represented himself in 

writing as not having previously suffered from the 
disease". 
I am just wondering if, to the best of your knowledge, that 
particular section has ever been applied, or that clause of that 
section? 

A. I am not aware of that section ever having been 
applied. 

Or SO*lLt’ s*nota big worry; vas fanas you “know? 

Ate eNor sir. 

OF *#0kaye = I-would Prkresto turn -now’to*the* whole 
area of setting the pension and the permanent disability award, 
and we have discussed with Dr. McCracken and others the whole 
question of impairment versus disability, and we've looked at 
some of the Board policies and what not. 


I just want to have it absolutely clear from all 
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Q. (cont'd.) sides that what we are dealing with 

here, and I'm wondering do you see there being any difference, 
5 in talking about asbestos-related cases and asbestosis in particular, 

in what the percentage figure that the ACOCD comes up with and 
the ultimate percentage that the individual worker is assigned by 
Ene; claims adjudicator in) AD) and’ D? 

A ar NOs under the provisions of forty-three, one, 


I wouldn't see any difference. 


” Q. So you see forty-three, one as meaning the 
clinical impairment? 

A. Yes, sir. 

O.ne Loywhachs cases the elasums adjudicators would 
have virtually no independent role in setting that final figure? 

15 A. He would have advice to the expert opinion 
that has been provided to him, and I would think he would 
generally follow the recommendations of the committee. 

Q. Would the claims adjudicator have the authority 
tomchange, atiiagure ithat, came:down’ from the, ACOCD, or from Drs. 
DYerrOrs stewart? 

- A. Does he have the authority? 

Oem Sess 

Awe eYeSyine: Coests «Bitte wouldethinks that, he- would 
generally be guided by the opinion that is there. 

Or. Well, imarncdon merstore being, coniused,. butwiti's... 

se I mean, it strikes me you are saying that your interpretation of 


forty-three, one is that that is designed specifically to estimate 
the clinical impairment? 

A Ses, Sar. 

Q. And we have heard that the people with the 
responsibility, if you like, of estimating the clinical impairment 


30 in the case of asbestosis, are the ACOCD? 
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BM. ese 'sir. 

Q. Now, I'm not exactly clear on how the 

5 adjudicator gets involved in that role. 

AvoretThey providerthat opinion to the adjudicator, 
the same as in a trauma case - the pensions medical alvisor 
Wit eoroviaewirssopinion to »thesadjudicator. Thesadjudicator 
momo bound Eopaccept that opinion: 


He has the ultimate decision as to... 


mo Q. But on what grounds would he change the 
opinion? 
A. Well, I suggested to you that generally he 
would be following the opinion of the committee. He would 


be ill-advised to do otherwise. They are the experts providing 
45) him with this information. 

Ommeso Lewouldetake ge that elrommyour answers, 
that as I understand the system in British Columbia, you would 
not see that as any kind of model in assigning permanent 
Usability awards, gwhiich | Tl understand it.cis thats«the clinical 
assessment is made, and then there is a separate assessment 

20 Pacing Tinto saccount socioeconomic factors, (which may or.may not 
change that percentage... 

A. Bel ethink that ¥s ywhere wou .geternto+section 
forty-three, five as far as our own section is... 

Q. Well, we are getting to forty-three, five in 
BS a minute, but as I understand the British Columbia system... 

Ph lawouldulitkesto have clarification of exactly 
what you are considering from British Columbia in that respect. 

Q. Well, as I understand the British Columbia 
method of rating pensions, you would have an initial clinical 
assessment which gives you the clinical impairment, and then 


30; presumably the claims or pensions adjudicator will then take into 
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Oe o ligeletapeh ebay, aAcCeCOUNnEMLNeT Other tactors, and noc 
give necessarily a supplement, but may increase the award. 

A. I guess what I would to do is see the opinion 
of, and the documentation regarding British Columbia. 

O. Untortunately, L- don’t have that with me. 1 
can certainly provide it for the Commission. I believe decision 
number nine, I believe it was, on the B.C. Reporter series 
initiated this. 

I take it from your last appearance here that you 
fotmwonciance tO go through Professor Barth's report, and £ can*t 
remember if this came up, but have you had a chance to see 
Professor Eissen's critique of Professor Barth's report? 

A. Yes, I have. 

GO. 1 am aust) wondering, 1m particular Professor 
Eissen has, on pages ten, eleven and twelve of his... 

A. I don't have Professor Eissen's report at this 
powni. un time, <= read the report and... 

Oy Well, e10 pelticulan 1. am referring to ‘a table 
that he drew, and I don't know if you remember that, but he 
classified under three columns the method of adjudicating claims 
for asbestos. 

I am wondering if you have any comments on his 
critique in general, not dealing with specific numbers here, but. 

A. In general I think that Professor Eissen was 
trying to have every adjudicator as a lawyer. 

Q. As a laywer? 

UNG a eta i ge 

Q. So you would see where he is saying nonmedical 
Pitcwetoiat woulda be a Legal... 

Ape Less SLL 


OvelUewOULQGeLIReeto: very Dbrierly touch on the 
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On (CONt= cd.) salbea OL pre=existing conditions, and I'm 
just wondering in setting the pension right, would that be something 
that a claims adjudicator would be involved in in any way, or 
again is that strictly a medical question - where you are setting 
a percentage amount? Is it strictly up to the medical people. 
to determine what part of that disability or impairment, what 
part of that impairment is related to asbestos and what part may 
be related to other factors? 

A. I think they would provide you with an opinion 
as to what portion of the individual's disability was related to 
what condition, but the adjudicator would eventually decide how 
much should be granted in a particular claim. 

Q. But the medical people would have some say in 
meat Least initially? 

A. It's pretty hard to divide percentage of 
disability on a pre-existing condition, because in most instances 
you don't have a measurement prior to the examination. 

In other words, it's not as if the man had the arm 
off at the elbow before the accident, and then had it off at the 
shoulder after the accident. In any event, you would still take 
ioeas a SnHoulder amp, so I don't think it comes in very often. 

Oral mM ust wondering gin? light of that, we heard 
Prom Dr. Gray that in his role at the ACOCD that he certainly 
wasn't aware, hadn't been notified of any policy that the Board 
has in pre-existing conditions, and I'm wondering - given the 
fact that they may be making recommendations on something that 
may Or may not be part of the pre-existing condition policy of 
the Board where there has been any communication of these kind 
Of policies to the ACOCD? 

Aa el am not. familiar with Dr. Gray's testimony, 
so I really can't say, but I°would suggest that they are giving 


their opinion of the individual as they find him at the time of 
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Ree (CONG, .d)) "the examination. 

O. So to the best of your knowledge there hasn't 
been communication between either yourself or others? 

A. You mean personally with Dr. Gray? 

O. No; with the ACOCD as tar as’ Board policives*go? 

A. I have had no communication with the ACOCD in 
that respect at all. Any communication with the ACOCD would be 

feeecocougm the medical, "sir. 

Q. <A couple of minutes ago you mentioned the area 
of supplements under section forty-three, five, and I have noted 
in Barth's report at page three, seventeen, two-thirds of the 
Way down —- it’s just a brief sentence, so I'll read it out: 


Barth says, quote: 


15 "Why has the WCB not made greater use of 
section forty-three, five in such cases, and 
avoided the criticism it has received". 
End quote. 
Maybe I can just pass that question along to you. 
20 eNe ars. s 
A. Yes, I responded to that particular question 
the other day, Mr. McCombie. I guess you were not here at the 
time. 


I suggested that for the most part the individuals 

who were being examined and being granted a pension were still 
25 in the employment. 

The Act was amended in 1974 to permit the payment 
of pensions where the individual remained in exposure, and in 
most of the instances the man was working, had no wage loss and 
therefore there was no supplement payable. 

Q. But in cases where someone has been diagnosed 


30 as : ; : 
and has a pension for asbestosis, and is not working, is there any 
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OO. (cont"cs) Kind of Specific guidelines or 


criteria that are used in applying section forty-three, five, or 


4 is it just the general... 

A. The same general provisions of forty-three, 
five would apply whether it's an industrial disease or a trauma 
case. 

Q. Okay, just one further question in this area. 

A And again I'm not sure if this has been touched on very much, 


but I'm curious about the lines of communication between the 
Workmen's Compensation Board as such, and the Ministry of Labour, 
the occupational health and safety branch, andin particular in 
Situations where in this case the Board becomes aware of a 
particular problem...what mechanism there is to ensure that there 
15| is followup on the part of the occupational health and safety 
branch. 
Ate ANY. contact, any pLimary contact in that area 
is through the medical services division, Mr. McCombie.. 
On Thatewould@bevexclusively their=tunction? 
A. Well, we do have regular meetings with them, ° 
aD Bae witch- we participate’, shbuty the primary contact), the identification 
of a disease or of a problem, is usually through the medical 
area. 
Q. So you wouldn't have any information on that? 
Awe Noy re would suggest that) 1t°@is*®medical;,»as" 1 
95| indicated. 
Q. Well, we have five minutes, so very briefly I 
would like to touch on a couple of other areas. 
We have discussed to some extent the proposed 
changes, the so-called White Paper on Workers' Compensation, 
and first of all I would just be curious to know whether or not 


30) either yourself or other people at the Board have in any way had a 
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QO. (cont'd.) role in preparing the White Paper, 
as it now is. 

A. In preparing the White Paper? 

On Yes. 

A. Certainly. 

Or Pardon: 

Pee nCeLualily. 

OF “Okay? 

I guess the reason I ask is, I am just wondering 
how these changes are going to affect the adjudication of 
asbestos-disease claims, andin particular whether you see the 
ercuation Changing as far as... 

A. How do you see the issue being addressed 
in the White Paper as it relates to this? You are familiar with 
Professor Weiler persuing industrial diseases specifically in 
bnase two, SO... 

ee nes. 

A. %..Mmayoe you could™be” more specrfiic. 

Q. The question of adjudication and awarding 
compensation and awarding a percentage disability, and then the 
question of the wage loss system as it set out in the White Paper, 
and also the guestion...I'm just wondering how you see this thing 
being administered in the wage loss system as envisaged by the 
White Paper, andin particular where there is a wage loss that is 
established due to asbestosis. Latest, CuLious: 

A. I think you are being rather speculative, because 
it is just that, a White Paper, and it is being presented to a 
standing committee, and what will eventually come from the standing 
committee may not be in any way related to what appears in the 
Current White Paper, and what additional things may flow from 
Phase Two of Professor Weiler's report may be totally different 


again. 
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Q. Well, leaving aside for a moment Professor 

Weiler's second report, and just dealing...I'm just interested in 
5 Ciesclaims. adjudication aspect Of this” and how it is* going to be 

administered, and it seems to me there may or may not be problems 

as it is currently proposed, and I'm sure the Commission would 

be interested to know how this change is going to affect the 

actual adjudication and administration. 

AY Wethineeyoutaress* 

10 Q. Okay. 

hore eeyOUraresancadror... 

Geer weliieogirvensthe ract that 1t"°s getting on and 
vouLretimne is just about sup... 

A. Well, I've got a few more minutes. Go ahead, 
whatever you want, I'll try and respond to. 

a Or Okay] "Well? am DP understanding rightly that 
you don't want to discuss the White Paper proposals? 

A. I don't see the White Paper being here at this 
point in time. I guess if you want specific questions about 
a section of the White Paper, I'll try my best to respond, but 

Meet is NOL my paper, it*s Professor Weiler's paper, and there will 
have to be development of processes as to exactly how it is going 
to be administered. 

COeACCepeIng tlateilt tis a proposal, dt “s not 
legislation, it is nevertheless on the table, and accepting the 
fact that you have indicated that there was a role by the Board 

25) in preparing it, and assuming that these kind of questions have 
been’ looked into by the Board as far as administration...I mean, 

I looked at the proposals under the White Paper for changing 

the system of awarding permanent disability payments, and I wonder 
how this is going to be administered..whether someone that is 
recognized as being asbestotic and is receiving a wage loss 


30 
supplement, whether they were going to be reviewed every year or 
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OemeUCOUtsch.) mnOWw LL SaCcOIng sto work. 

As we have heard, right now the person is seen 
by the ACOCD, they are given a percentage amount, and then 
they may or may not receive a supplement, they may or may not 
HOmbackecO work. Lt mean, Li think It's fairly straight forward 
and I'm just wondering how that is going to change and whether 
it is going to be easier or harder to administer. 

MemoWelleon thesbasis Of wiat Ll see there, if the 
individual has a permanent disability assessment and continues 
in the employment with no wage loss, I don't see how he would 
qualify for payments under the wage loss scheme. 

Oe RLOUe oe And et thabe person, as ‘happened at 
Johns-Manville when the transite pipe section closed down, is 
then out of work, and we have heard that people that have 
BamasbestoOtic condition feel that it’s very difficult to get 
jobs elsewhere, I'm just wondering if that is going to be the 
mindseoL thing that. will.be taken into consideration. 

Aw lf at ecan be shown that his disability is 
Soir tbutindg tO.01S..... 

Q. Unemployment? 

A. ..-unemployment, then he would be considered 
for wage loss. 

Thatewouldebe my interpretation of it, sir. 

Q. Do you have any idea how, say, deterioration - 
and we certainly have heard an awful lot about the progressive 
nature of asbestosis, and in the present circumstances we have 
someone that is ten percent disabled, and then a year later they 
may be rated again and determined to be twenty percent disabled. 

A. I wouldn't see the process changing. I think 
there would be a recommendation for continuing re-examination of 
those individuals, Mr. McCombie. 


Q. And if they were...if the rating assessment 
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Q. (cont'd.) was increased, then they would just 
get... 
5 A. It would be recognized, yes, sir. 
OL se ano bnew lump tsunie based.on iGhaterr 


A. ‘I, would anticipate that, yes. 
MR. McCOMBIE: Okay. I've given.~. 
THE WITNESS: You know, have VOU egOt Much more sLO1gG? 


Pene, Ul you. .*. 


w? MR. *MCCOMBIE: Yes Mil haverquitesa bitiandie don't 
want to sort of get into a whole area and then be caught short 
sucdenly, so... I'm fine. 

THE WITNESS: You've got another ten minutes. 
Poechat Of any ‘value ‘to you? 

15 DR. DUPRE: You are being offered a plum here, Mr. 
McCombie, If you want another ten minutes, the witness will grant 
Beco. ot 

MR. McCCOMBIE: Well, I appreciate that, Mr. 
Chairman. 


DRY DUPRE] [ewilit say somethings ~lewon'’t impose 
20 on his good will beyond that additional ten minutes he has just 
mraited se sO. . 3 
Thankeyouw, Mrs Mcbonald: 
MReeMCGOMBIE: §“O. Okay. Well, maybe I can go back 
to some of the other areas. 
= We heard from Dr. Pelmear, I believe it was, 
that there would occasionally...that the occupational chest 
disease service would occasionally have a three-party 
eonsultation concerning a particubarvindividual,.and ‘asthe 
explained it, these three parties would be someone from the 
occupational chest disease service, the examining or company 
30 physician from the workplace involved, and a WCB representative. 


Are you aware of these consultations at all? 
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THEVWLINEOose a. NO, bf m not familiar with that 
process at all, sir. Where was he suggesting...like... 
Q. Pardon? | 
A. Did he indicate what branch the person would 

be from, from the WCB? 

Q. I believe he indicated it was from the medical 
branch. I believe it was Dr. Stewart. 
Pm juste wondering trom the claims point of view... 1 

10 gathered from his and other testimony that there is an awful lot 
of information that flows either through these kind of conferences 
or files, between the...in particular the chest disease section 
at tie ministry and the WCB...and I'm just wondering if that is 
only at the level of the medical section, or whether that gets 
involved in the claims adjudication at all. 

hd A. We do have a representative attend some meetings 
Weeeieoteereimear, | think t's On a quarterly bdsis, but it's 
a general discussion-type situation, rather than any specific cases. 
Any discussion that Dr. Pelmear is talking about there I guess 
would normally involve the medical services division. 

20 Oe He dlcO indicated that he would notify the 
WCB...this is through the chest disease section...of any abnormalities 
that were found on the x-rays during the medical monitoring, 
the mobile x-ray unit? 

Ree LOS ,0 Shas 

Q. I'm wondering if, again, that would be something 
i) that claims would be involved in or if that would stay strictly 
Miecie medical... 

wR When the claim is established..:1 think I 

mentioned the other day in my testimony that I am aware of 
three cases, three claims that were established for this year 
as a result of a medical survey program, and those claims, when 


30 
they are established they are referred to the claims services 
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- 159 - McDonald, cr-ex 

AS (COnt- as) —cdivision Lor’considéeration: 

QO. But if there were abnormalities, yet ones which 
have been in what we have been describing as the grey area, they 
wouldn't necessarily come to your attention, or would they? 

A. We wouldn't receive them until such time as they 
were established as a claim, Mr. McCombie. 

Q. We were talking this morning about the guidelines 

that were established for various diseases, and we were asking 

10 PoeeMccracken 2's opinions on *Dr.~Barth's...or Professor* Barth's 
Observations as far as public input into setting of those 
guidelines, and I'm wondering if we could very briefly have your 
views on the... 

A. Yes, I gave them the other day, as a matter 
Seeract,. Mr. McCombie,= and= lL think 1tf youwcould find the 

Wy individuals in the public with the appropriate expertise that 
had something that could be offered in that area, it could be 
Pesci otance. buLe dei nou gqulte= sure wheres that expertise 
comes from. | 

Q. Well, the suggestion was made, or was put 

20 forward by the Chairman, for example that there could be some 
kind of post hoc examination of the guidelines and as an example, 
through one of the committees of the Legislature. 

I'm wondering if you would have any views on that - 
either the standing committee on resource development or some 
other particular committee? 

25 A. I guess I'm not sure of their expertise in 

the particular area, Mr. McCombie. 

Q. So you would feel that there would need to 
be a particular expertise before ...I mean, there couldn't be 
Mi Sice cere 

A. The other day when we were talking about it, 


30 
Dr. Uffen suggested the possibility of having the CMA...not 
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A. (cont'd.) Canadian Manufacturers' Association, 
but Canadian Medical Association - at least that's the way I 
interpreted his comment - develop these guidelines. 

I'm not sure that they necessarily have the 
expertise that you could draw, that they would be prepared to 
devote the time and the research to develop them, and sure...I 
Genetethank vyougcans comerontomi ti blind: el think’ that youthave 
some knowledge of the subject in order to contribute. 

BuULe. @eenink that any opinion, any input that you 
can get is fine, but it should have some support, some basic 
reason - not say, hey I don't like ten years. 

You have to have some rationale for making the 
Shandgeoenyou just don't... 

Q. Would you necessarily be opposed to appearing 
before such a Legislative committee and explaining 'this is how 
we arrived at this and these are the people that were involved in 
wupiviInglatethiseparticular number invthis particular guideline"? 

I think that that is more the question, rather 
Bian 2 os 

A ledon tethink Saiwould Chavemany cehoice ia 5lt 
the committee wanted me to be there, I would be there. 

O23 *That's .a pointiwell itaken; *butcdo youchave ia 
personal opinion on it? 

I mean, did you see any value in that? I guess 
that’s what I'm trying to get at. I mean, there has been some 
suggestion in Barth and elsewhere that this is a somewhat closed 
system, and just the appearance of this kind of input would 
certainly be helpful. 

A. Sure. I have no problem with some public input, 
if you will, to the guidelines, and I guess I'm not sure exactly 
where that public input would come from. I think that some 


expertise is required. 
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2.6) a= McDonald, cr-ex 
Dom Uconu@s asm lLOMOLPFerEan=explanation or the 
guidelines? I'm quite prepared to do that. 


But whether the explanation of the guidelines to 


2 a committee is necessarily going to change the perception of the 
guidelines as being satisfactory, I don't know. 

Q. Can you, just very brief question, tell us 
when it was that the Board's manuals, the adjudication manuals, 
were first made available to the public? 

10 Bm ele Galt sc 

Q. Which would contain these guidelines? 

Ae leCanst Give Your-aespecitic date, Mr, McCombie. 

Q. Roughly? I mean is it two years ago, three 
vears ago? 

Okay, well, maybe... 

“ A. I would say it would be approximately three 
years ago, but I'm not sure. But the guidelines themselves 
were available before that, but the general package of the Board's 
manuals was subsequent to that. But individual guidelines were 
available before that time. 

20 Q. Yes. We did talk to Dr. McCracken about this, 


and maybe I can just have a quick followup on that conversation, 
and he indicated that they were available, in fact, before the 
publication of the manuals. 
But as was pointed out, it wasn't something that 
was generally known, and I'm just wondering, like, how widely 
25 available were they? I mean, if I came in, as a worker from 
plant X, and had an asbestos claim, would I have been at that 
point or even now directed to the policy that dealt with that 
PartucuLar thing? 
Ae COON ikeaneind1 yl dualeworker would be 
involved in very many like that, but I think what would normally 


30 
happen, his representative or his union generally would have 
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A. (cont'd.) been aware of the guidelines, the 


existence of the guidelines, and would have had copies of those 


guidelines. 


minutes is up. 


McDonald, and 


August, which 


hearings, and 


August, which 


MR. McCOMBIE: Your ten minutes is up, my ten 
I thank you for your patience. 

DRaeoU DRE cme Vacs ODPOGEUNULy: CO stiank OW, air. 

I do so with a greater degree of warmth each time. 

Thank you, indeed. 

The Commission now rises until the month of 

the Commission intends to be its final month of 

we rise until, as I understand it, the 10th of 

is a Tuesday, at ten a.m. 


Thank you very much. 


THE INQUIRY ADJOURNED 
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